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Foreword

0RVW RI WKH ZRUN GRQH E\ P\ 2IÀFH DQG WKH GHPDQG
on its time and resources in response to its core
function to investigate complaints on alleged cases
of maladministration and unfair treatment in service
provision by government bodies would go to waste unless
these experiences are brought on a regular basis to the
attention of citizens and the providers of state services as
the main stakeholders of the ombudsman institution.
&OHDUO\QRWDOOFDVHVUHDFKLQJWKLV2IÀFHWKDWDUHFRQVLGHUHGZRUWK\RIVFUXWLQ\
are given, or indeed deserve, the same type of response by the Ombudsman.
Some grievances are dealt with by means of referral to the public authorities
that are directly involved with a view to a quick, informal solution while
other instances warrant a full-scale investigation. In these latter cases,
acting independently and autonomously of both individual complainants and
JRYHUQPHQWP\2IÀFHWDNHVDFORVHORRNDWWKHODPHQWVDQGH[SHFWDWLRQVRI
citizens and at explanations by the public bodies that are under scrutiny and
passes on to submit recommendations that are fair to the parties concerned
and that are underpinned by the right of citizens to good administration.
Regardless of whether an admissible complaint is upheld, fully or partly, or
FRQVLGHUHGDVXQVXEVWDQWLDWHGE\P\2IÀFHZH FRQVLGHULWLPSRUWDQWWKDW
some of the true stories of complainants are presented to other citizens and
shared with them as case studies that contribute towards a wider appreciation
of the need for improved governance. In recounting these true stories of
ordinary citizens in their quest for administrative justice, we select especially
cases with a human touch and present the concerns of citizens and their hassles
with government authorities in a factual manner. We also provide a step-bystep account of this institution’s objective evaluation of their concerns and
narrate how these issues are resolved in one way or another to showcase our
unrelenting drive in favour of citizen rights and to promote administrative
DFWLRQVDQGGHFLVLRQVWKDWDUHMXVWLÀHGDQGWUDQVSDUHQW
$VH[DPSOHVRIWKHGD\WRGD\ZRUNRIP\2IÀFHWKHVHFDVHVQRWRQO\SURYLGH
an insight into the route that our investigative process would normally follow
5

EXWDOVRGHPRQVWUDWHRXUVWDXQFKFRPPLWPHQWWRWKHYDOXHVRIDGLJQLÀHG
approach towards citizens in their contacts with public authorities and fair,
accountable service provision to the public.
I would also at this stage like to point out to an interesting innovation in this
twenty-eighth edition of Case Notes. Since his association as from November
ZLWKP\2IÀFHWKH8QLYHUVLW\2PEXGVPDQ²ZKLOHPDLQWDLQLQJIXOO
autonomy of action and functional independence – has made great strides
forward and is handling an unprecedented number of complaints generally
about issues that are linked to the University of Malta even though his
mandate was widened to include the Malta College of Arts, Science and
Technology and the Institute for Tourism Studies.
This edition of Case Notes pays tribute to the sterling work that is being done
E\WKH2IÀFHRIWKH8QLYHUVLW\2PEXGVPDQE\WKHLQFOXVLRQRIDQad hoc
section that narrates two cases that were dealt by the University Ombudsman
in the last few months. This feature is being included in recognition of the
QHZYLJRXUWKDWQRZFKDUDFWHUL]HVWKLV2IÀFHDQGWKHHIIRUWVRIWKH8QLYHUVLW\
Ombudsman to promote student rights in the wider context of due process and
JRRGJRYHUQDQFHLQWKHÀHOGRIIXUWKHUDQGKLJKHUHGXFDWLRQ,WLVSODQQHG
that subsequent issues of this publication will give coverage to other cases
WKDWDUHUHIHUUHGWRWKH8QLYHUVLW\2PEXGVPDQDQGLQYHVWLJDWHGE\KLV2IÀFH
as a means of providing publicity to his interesting and useful work.

Joseph Said Pullicino
Ombudsman

October 2009

_____________
Note
7KHQDPHVWKDWDSSHDULQVRPHRIWKHFDVHVWXGLHVDUHÀFWLWLRXVDQGDUHPHDQWWRSUHVHUYHWKH
identity of complainants.
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Cases No H 57 and H 127
EDUCATION DIVISION

Waiting for a warrant

The complaint
,JRU9LWDOLVHQWKLVÀUVWFRPSODLQWWRWKH2IÀFHRIWKH2PEXGVPDQLQ)HEUXDU\
2007. He claimed that although he applied for a permanent teacher’s warrant
in November 2005 on the basis of his masters degree from the University of
6KHIÀHOGKHZDVOHIWLQWKHOXUFKE\WKH(GXFDWLRQ'LYLVLRQDQGZDVXQDEOH
to apply for a permanent teacher position.
Complainant was upset by this situation especially because he was aware of
a colleague who applied for a permanent teacher’s warrant at the same time
as he did but was only granted this warrant after she had instituted a judicial
protest.
In a subsequent complaint Vitali stated that in what he considered as a reprisal
IRUKDYLQJDSSURDFKHGWKH2IÀFHRIWKH2PEXGVPDQWKH(GXFDWLRQ'LYLVLRQ
transferred him to two different schools in the short span of three months at
a time when he was recovering from a serious medical condition. He also
alleged that the Education Division had consistently ignored his application
for a higher salary by virtue of his masters degree.

)DFWVDQGÀQGLQJV
The Ombudsman’s investigation found that Vitali joined the Education
'LYLVLRQLQ)HEUXDU\DVD6XSSO\7HDFKHU 6SHFLDO6FKRROV LQVDODU\
scale 12. In November 2005 he was awarded the degree of Master of Arts
0$ IURPWKH8QLYHUVLW\RI6KHIÀHOGDQGDSSOLHGIRUDSHUPDQHQWWHDFKHU·V
warrant and for a revision of his salary scale. However, after more than two
and a half years he still awaited a reply from the Education Division and
7

this meant that during this period he was only in possession of a temporary
warrant.
Soon after the Ombudsman’s intervention got under way the Education
Division informed Vitali in writing in March 2007 that his application for
a permanent teacher’s warrant had been accepted and even gave him the
number of his warrant while also informing him that his warrant would be
sent to him in due course. It came, therefore, as a big surprise when the
Division again approached complainant early in April 2007 to tell him that
this letter had been sent by mistake and that there were indications that the
Teachers’ Warrants Board was not observing properly the provisions of the
Education Act with regard to the issue of permanent warrants to teachers.
)ROORZLQJWKLVPXGGOH9LWDOLFRQWLQXHGWRKROGRQO\DWHPSRUDU\ZDUUDQW
,Q-XO\WKH2IÀFHRIWKH2PEXGVPDQDJDLQDSSURDFKHGWKH(GXFDWLRQ
'LYLVLRQWRÀQGZKHWKHUWKHLVVXHKDGEHHQUHVROYHGDQGGUHZLWVDWWHQWLRQWR
WKHSURYLVLRQVRISDUDJUDSK F RIVXEDUWLFOH  RIWKH(GXFDWLRQ$FWDVZDV
LQIRUFHDWWKDWWLPHDQGZKLFKSURYLGHGIRUFRQVLGHUDWLRQRITXDOLÀFDWLRQV
that were equivalent to those listed in this Act as needed for the grant of a
permanent teacher’s warrant. The Ombudsman also pointed out that it was
possible for the Division to consider the possibility of applying the provisions
of the relevant EU Directives in case of a shortfall in complainant’s foreign
TXDOLÀFDWLRQV
Despite several reminders to the Education Division and various promises of
DFWLRQLWZDVRQO\LQPLG'HFHPEHUWKDWWKH2IÀFHRIWKH2PEXGVPDQ
received a terse reply that merely stated that all pending applications for a
permanent warrant were being further evaluated and that a decision whether
Vitali was entitled to the issue of a permanent warrant on the basis of his
TXDOLÀFDWLRQVZRXOGEHWDNHQE\WKH7HDFKHUV·:DUUDQWV%RDUGLQGXHFRXUVH
$W WKH VDPH WLPH WKH 2IÀFH XQGHUVWRRG WKDW LW ZDV SODQQHG WR VHWWOH DOO
outstanding applications for the award of a permanent warrant in January
2008.
6XEDUWLFOH    RI WKH (GXFDWLRQ $FW DV LQ IRUFH DW WKH WLPH WKDW WKLV
complaint was being investigated by the Ombudsman listed the requirements
that were necessary for an applicant to qualify for a warrant. Besides being
LQ SRVVHVVLRQ RI UHOHYDQW DFDGHPLFSURIHVVLRQDO TXDOLÀFDWLRQV IURP WKH
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University of Malta or from other local institutions, an applicant could also
have followed a course at a University or at a recognized institution outside
Malta which in the opinion of the Minister responsible for education is
equivalent to any of the courses in Malta referred to in this section. It was
in fact on the strength of this provision whereby applicants could have been
DZDUGHGWKHLUTXDOLÀFDWLRQVRXWVLGH0DOWDWKDWWKH2IÀFHRIWKH2PEXGVPDQ
had requested the Education Division to deal with complainant’s application
DQGWRHVWDEOLVKZKHWKHUKHZDVTXDOLÀHGWRKROGDSHUPDQHQWZDUUDQW
Act No XIII of 2006 amending the Education Act changed the requirements
in respect of the award of a teacher’s warrant as well as in respect of the
DSSHDOIDFLOLW\ ZKLFKLVQRORQJHUWKH6FKRODVWLF7ULEXQDO EXWWKURXJKD
saving provision under a new article 41, retained the eligibility requirements
IRUWKRVHZKRTXDOLÀHGXQGHUWKHSURYLVLRQVDVLQIRUFHSULRUWRWKHFRPLQJ
into effect of the amending Act. Under the new provisions of the Act the grant
of a teacher’s warrant became the responsibility of the Minister of Education
acting on the advice of the newly established Council for the Teaching
3URIHVVLRQ  )XUWKHUPRUH DQ\ DSSHDO RQ WKH DZDUG RI D WHDFKHU·V ZDUUDQW
needs to be addressed to the Court of Appeal in its inferior jurisdiction in
WHUPVRIWKH QHZ DUWLFOHRIWKH(GXFDWLRQ$FW
With regard to Vitali’s complaint about his several transfers in a short period
of time the Education Division stated that these transfers had been dictated by
the exigencies of the service and by no other considerations. It was explained
WKDW ZKHQ FRPSODLQDQW·V ÀUVW SRVW ZLWK WKH 'LYLVLRQ EHFDPH UHGXQGDQW
instead of having his employment terminated – something that could easily
have been done since he was a Supply Kindergarten Assistant – Vitali was
transferred to another Special School in September 2006. However, since
he soon reported sick and there were indications that his absence would take
a long time, the Division took steps to replace him immediately by another
Supply Teacher so that his students would not remain unattended for several
months. The Division reiterated that it was only for humanitarian reasons
that complainant’s employment had not been terminated and made it clear
that since there was no class waiting for complainant when he reported back
for work, he was sent to teach in another school when a vacancy arose in
January 2007.
Insofar as complainant’s request for a revision of his salary was concerned it
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ZDVQRWHGWKDWDIWHUUHSHDWHGUHTXHVWVIURPWKH2IÀFHRIWKH2PEXGVPDQWKH
(GXFDWLRQ'LYLVLRQÀQDOO\DGGUHVVHGWKLVLVVXHDQGLQIRUPHGFRPSODLQDQWLQ
January 2008 that his request could not be met. The Division explained that
DIWHUDSSURDFKLQJWKH0DOWD4XDOLÀFDWLRQV5HFRJQLWLRQ,QIRUPDWLRQ&HQWUH
ZKLFKXQGHUWKH0XWXDO5HFRJQLWLRQRI4XDOLÀFDWLRQV$FWLVDXWKRULVHGWR
UHFRJQL]HTXDOLÀFDWLRQVLWZDVHVWDEOLVKHGWKDWWKHTXDOLÀFDWLRQZKLFK9LWDOL
had obtained from a London college in June 1996 and which had served as the
EDVLVRIKLVUHTXHVWIRUDUHYLVLRQRIKLVVDODU\ZDVD8./HYHOTXDOLÀFDWLRQ
ZKLFKLVHTXLYDOHQWWR/HYHOLQ0DOWD LHDQ$GYDQFHGOHYHO DQGRQWKLV
EDVLVFRPSODLQDQW·VUHTXHVWIRUUHFRJQLWLRQRIWKLVTXDOLÀFDWLRQZDVWXUQHG
down. Complainant, however, emphatically denied that he had applied for
D SHUPDQHQW WHDFKHU·V ZDUUDQW RQ WKH VWUHQJWK RI WKLV TXDOLÀFDWLRQ IURP D
London college but on the basis of his masters degree from the University of
6KHIÀHOGLQ

Considerations and comments
,QKLV)LQDO2SLQLRQWKH2PEXGVPDQGHFODUHGWKDWLWLVQRWKLVIXQFWLRQWR
intervene in the work or to take over the functions of an authority expressly
established by law to determine applications for the award of a permanent
teacher’s warrant. This competence is in terms of the Education Act
vested in the Minister responsible for education acting on the advice of the
7HDFKHUV· :DUUDQWV %RDUG  7KH GXW\ RI WKH 2IÀFH RI WKH 2PEXGVPDQ LQ
these circumstances is to examine whether there were any valid reasons
behind the exaggerated delay by the Education Division before it reached
a decision on complainant’s application especially when prima facie this
seemed a straightforward issue.
The Ombudsman ruled that regardless of the reason why complainant’s
application was left pending for more than two years, this delay was
XQDFFHSWDEOHDQGXQMXVW,QIDLUQHVVWRRIÀFLDOVDWWKH(GXFDWLRQ'LYLVLRQ
he pointed out, however, that he found indications that they were inclined to
refuse complainant’s application even though they did not communicate this
decision to him. In this connection to put matters in their proper perspective
it had to be stated that if they had passed on this decision to him, at that time
this communication would only have served to land complainant in a legal
limbo since there would not have been any other means left for Vitali to
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appeal to the Scholastic Tribunal as laid down by law since this Tribunal was
in the process of being abolished in terms of the law as amended but at that
time not yet in force.
The Ombudsman admitted that at that stage it would not have made sense
to reconstitute the Scholastic Tribunal. This was an elaborate procedure that
needed elections to be held to appoint members at a time when, according to
the Education Division, it was the government’s intention to bring into force
in the short term amendments to the Education Act that had already been
approved by Parliament. Indeed this took place while the issue was under
UHYLHZE\WKH2IÀFHRIWKH2PEXGVPDQ7KLVPHDQWLQWXUQWKDWWKHZD\
was open for the constitution of the Council for the Teaching Profession that
is charged with the responsibility to determine applications for the issue of a
teacher’s warrant, a step that was meant to facilitate the smoother processing
of applications than was the case in recent years.
Despite these considerations the Ombudsman was of the view that the
Education Division could not be absolved of the delay that occurred in order
to communicate its decision to complainant albeit this would have been a
negative one. This delay was in fact admitted by the Education Division that
assured the Ombudsman that steps were in hand for an immediate review of
all pending applications.
7KH 2PEXGVPDQ RQ WKH RWKHU KDQG ZDV VDWLVÀHG E\ H[SODQDWLRQV E\ WKH
Education Division regarding complainant’s transfers although in any
HYHQWKHPDGHLWFOHDUWKDWKLV2IÀFHFRQVLGHUVWKHDOORFDWLRQRIGXWLHVDVD
prerogative of management and does not intervene unless there is evidence
that a transfer was vindictive or that new duties entrusted to an employee are
degrading and not compatible with his grade or status. There was no such
evidence in complainant’s case.
The Ombudsman considered complainant’s request in November 2005 for a
revision of his salary from scale 12 to scale 10 and after having ascertained
that the Education Division had persistently ignored this request and only gave
Vitali a negative reply after no less than 26 months, he stated unequivocally
that this delay was unacceptable and attracted serious criticism from his
2IÀFH
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Conclusion and recommendations
The Ombudsman concluded that for more than two years the Education
'LYLVLRQ IDLOHG WR JLYH D GHÀQLWH UHSO\ WR FRPSODLQDQW·V DSSOLFDWLRQ IRU
the issue of a permanent teacher’s warrant. He added that even if there
were mitigating legal circumstances in that procedures for the award of a
warrant were amended by Parliament and bringing these changes into force
PHDQWOHQJWK\DGPLQLVWUDWLYHSURFHGXUHVWKHUHZDVQRMXVWLÀFDWLRQZK\WKH
Division failed to communicate its decision to Vitali.
The Ombudsman understood that the Education Division was reviewing
the possibility whereby complainant and others in his position would be
able to qualify for a warrant. If necessary and applicable in this case, the
authorities could have applied the relevant EU provisions if the curriculum
that complainant had followed for his masters programme fell short of the
academic requirements of the law. The Ombudsman recommended that any
such exercise should be done immediately and should be concluded in the
shortest possible time.
The Ombudsman took this opportunity to point out that the authorities should
examine the allegation by Vitali that a colleague who was in possession
RI WKH VDPH TXDOLÀFDWLRQV WKDW KH KDG ZDV JUDQWHG D SHUPDQHQW ZDUUDQW
without facing the hassle that he had undergone and that she was also given
a permanent post as a Teacher. In the event that this different treatment
ZDVMXVWLÀHGWKH2PEXGVPDQH[KRUWHGWKH(GXFDWLRQ'LYLVLRQWRSURYLGH
an explanation to complainant why this was so.
The Ombudsman commented that if the decision by the Education Division
on complainant’s request to be awarded a teacher’s warrant was unfavourable,
his attention ought to be drawn to the fact that after the coming into force
of amendments to the Education Act, he could request the Council for the
Teaching Profession to review his case as a new application following which,
if his request would still not be approved, he could then appeal to the Court
of Appeal in terms of the law.
)LQDOO\ WKH 2PEXGVPDQ FRQFOXGHG WKDW 9LWDOL·V DOOHJDWLRQ UHJDUGLQJ KLV
WUDQVIHUV ZDV QRW MXVWLÀHG VLQFH WKH DOORFDWLRQ RI UHVSRQVLELOLWLHV DQG WKH
deployment of staff is the prerogative of management and there was no
12

evidence that these transfers were the result of vindictiveness or that his new
duties were degrading. At the same time he ruled that the excessive delay by
the Education Division in addressing complainant’s request for a revision of
his salary constituted serious maladministration and attracted criticism from
KLV2IÀFH
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Case No H 211
WATER SERVICES CORPORATION

The premises where water and electricity
meter readings were not taken for eight years

The complaint
$FRQVXPHUIURP%NDUDORGJHGDFRPSODLQWZLWKWKH2IÀFHRIWKH2PEXGVPDQ
DJDLQVWWKH:DWHU6HUYLFHV&RUSRUDWLRQ :6& UHJDUGLQJORQJRXWVWDQGLQJ
bills for water and electricity consumption covering her residence in Bkara
that, in her view, were time-barred1. As a result of her unwillingness to settle
these bills, the Corporation refused to change the name of the account holder
for her household that still referred to her late husband even though he had
been deceased for several years.

)DFWVDQGÀQGLQJV
In 1991 complainant’s family moved into premises in Bkara formerly used
E\WKH3XEOLF:RUNV'HSDUWPHQWDVDGLVWULFWRIÀFH$OWKRXJKFRPSODLQDQW·V
husband asked the Water Services Corporation to take water and electricity
meter readings as soon as his family moved to its new household and time
and again asked the WSC to issue bills on a regular basis, his pleas went
unheeded. At long last readings of the water and electricity meters in the
premises were taken on 15 November 1997.
,W ZDV RQO\ LQ$SULO  KRZHYHU WKDW D ÀUVW ELOO RI /P IRU WKHVH
premises was delivered at complainant’s residence even though it was wrongly
issued in the name of the Public Works Department. This led complainant’s
husband to write to the WSC that since this amount must have covered also
_________
1
The Water Services Corporation also undertakes the reading of electricity meters in
households as well as billing on behalf of Enemalta Corporation.
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arrears due by the Public Works Department before his family moved in and
since in the previous eight years no other bill was ever issued to him by the
Corporation, he was steadfast in his resolve not to settle arrears that were
in effect time-barred and would only settle bills due by his household for
current consumption.
In subsequent correspondence complainant’s husband repeatedly asked the
WSC to resolve the issue and at one time he even stated that should he receive
a bill with a reasonable amount for arrears due by his family, he would be
prepared to settle this bill.
)ROORZLQJWKHGHDWKRIKHUKXVEDQGFRPSODLQDQWFRQWLQXHGWRPDLQWDLQWKDW
these amounts were time-barred because the Corporation failed to send the
relative bills or claim the amounts for several years and refused to settle
arrears while she only accepted to pay current bills. She also requested on
several occasions that the name of her late husband as the account holder be
removed and that invoices be issued in her own name.
:KHQDSSURDFKHGE\WKH2IÀFHRIWKH2PEXGVPDQWKH:6&UHIXVHGWRDFFHSW
that arrears and dues related to complainant’s household could be considered
as having been interrupted by prescription. On her part complainant pleaded
that payments made by her family could not be interpreted and construed by
the Corporation as having interrupted prescription because these payments
were never meant to settle arrears.
The Ombudsman also understood that unless a bill is fully settled, the
Corporation would not agree to change the name of an account holder.

Points at issue
The Ombudsman declared that taking 26 January 2005 – the date of the
&RUSRUDWLRQ·V ÀQDO ZDUQLQJ IRU WKH SD\PHQW RI FRPSODLQDQW·V RXWVWDQGLQJ
water and electricity consumption bills – as the cut-off point, the amount of
Lm690 was due up to end-2004.
He went on to point out that it appeared that although complainant’s family
EHJDQWRUHVLGHLQWKLVKRXVHLQWKHÀUVWELOOIRUZDWHUDQGHOHFWULFLW\
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consumption covering the period March 1991-March 1998 showed the
accumulated consumption in this building during all these years. This tallied
ZLWKLQVLVWHQFHE\FRPSODLQDQW·VODWHKXVEDQGWKDWDIWHUPRYLQJLQWKHÀUVW
known reading of his family’s Bkara residence was taken late in 1997 and
WRVRPHH[WHQWPDWFKHGWKHRIÀFLDOUHFRUGVKHHWSURYLGHGE\WKH:6&WRWKH
2IÀFHRIWKH2PEXGVPDQVKRZLQJPHWHUUHDGLQJVIRUZDWHUDQGHOHFWULFLW\
consumption in these premises. When in subsequent years meter readings
were carried out on a regular basis, it was noticed that consumption in the
household was generally stable and at a reasonable level and this pattern
seemed to belie the abnormal consumption levels implied by two bills issued
by the Corporation in 1997 for Lm233 and Lm872 respectively.
The Ombudsman found in his investigation that although at that time
FRPSODLQDQW·VKXVEDQGVRXJKWFODULÀFDWLRQDERXWWKHVHHUUDWLFFRQVXPSWLRQ
levels, the Corporation did not give a plausible explanation. However,
following further representations the Corporation had agreed to reduce both
invoices by a considerable amount without providing the basis on which it
KDGDUULYHGDWWKLVUHGXFHGÀJXUHDOWKRXJKLWZDVOLNHO\WKDWWKH&RUSRUDWLRQ
had estimated an amount that, in its opinion, had to be debited to the Public
Works Department for consumption prior to 1991. It was not, however,
possible to ascertain whether the WSC had requested the Public Works
Department to pay these outstanding dues.
At this point the Ombudsman stated that all evidence pointed towards one
conclusion: that for a very long time records by the WSC for electricity and
water consumption in complainant’s residence were “in one big mess” for
reasons which he could not fathom. Not only had no readings been taken
for years by the Corporation for electricity and water consumption in this
household but also, when they were ultimately taken, they were billed to
the Public Works Department even though complainant’s family had resided
there since 1991.
The Ombudsman found that after seeking legal advice on their predicament,
complainant and her husband consistently maintained that they were only
prepared to pay for consumption as from 15 November 1997 and excluded
claims for the period March 1991-November 1997 since these amounts were
WLPHEDUUHGLQWHUPVRIDUWLFOHRIWKH&LYLO&RGHWKDWDOOSD\PHQWVPDGH
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by them were always made without prejudice and, perhaps more importantly,
ZLWK D VSHFLÀF GHFODUDWLRQ WKDW WKH\ ZHUH QRW DFFHSWLQJ DQ\ OLDELOLW\ IRU
amounts claimed by the Corporation which were covered by the prescriptive
SHULRGWKDWWKH\LQYRNHGDQGWKDWWLPHDQGDJDLQWKH\SDLGWKHLUFXUUHQWGXHV
while always putting their objection on record.
To a large extent the Water Services Corporation rested its case on legal
grounds, namely that complainant acknowledged that her family moved
in these premises in 1991 and so the cost of consumption from that year
RQZDUGVKDGWREHGHELWHGWRKHUIDPLO\DQGWKDWWKLVDGPLVVLRQFRXSOHG
with the fact that as a consumer she had already settled bills issued by the
Corporation, amounted to an acknowledgement of her debt which interrupted
the period of prescription and which had to be interpreted and construed in
terms of articles 2133 and 2134 of the Civil Code. On its part, however,
the Corporation recognized that complainant’s late husband consistently
maintained that debts incurred between March 1991-November 1997 were
time-barred because he never received the relative bills in time and had never
acknowledged this debt.

Further considerations by the Ombudsman
The Ombudsman pointed out that his function is to investigate allegations
of maladministration by government departments and public authorities and
bodies in which the Government has a controlling interest and not to establish
civil rights and obligations that ought to be determined by competent Courts
and Tribunals. He can, however, identify instances of maladministration and
advise the responsible authorities to revisit these cases in the light of his
FRQVLGHUDWLRQVWRHVWDEOLVKZKHWKHUFRPSODLQWVRQWKHVHLVVXHVZHUHMXVWLÀHG
at law while these authorities should consider the possibility of avoiding
unnecessary litigation.
The Ombudsman stated that in his opinion this case showed unmistakeably
a lack of proper administration by the Water Services Corporation of the
accounts in respect of water and electricity consumption in the residence of
complainant and her family. Although it is the Corporation’s duty to conduct
proper and regular readings of water and electricity meters in all households,
it obviously had failed to do so in this case.
17

It is also the duty of the Corporation to bill consumers with the correct
amount due by them for consumption at regular intervals and to follow
up invoices for payment. These duties are an integral part of the code of
good governance that the Corporation is bound to follow to ensure not only
the provision of a good and reliable service that consumers have a right to
GHPDQGEXWDOVRWKHHIÀFLHQWFROOHFWLRQRIUHYHQXHVWKDWDUHGXHIRUVHUYLFHV
rendered to them. The Ombudsman pointed out that these duties are even
more onerous in cases where the consumer not only insists on his rights
but repeatedly requests to be informed of his dues on a regular basis and is
prepared to settle them without much ado.
7KH 2PEXGVPDQ REVHUYHG WKDW WKHUH FDQ EH QR MXVWLÀFDWLRQ IRU WKH
Corporation’s failure to take readings of consumption meters in a house
located in an inhabited area for no less than eight years and, possibly, for
a longer period when the property belonged to Public Works Department.
1RUFDQWKH&RUSRUDWLRQEHMXVWLÀHGIRUVXGGHQO\ELOOLQJFRPSODLQDQWZLWKD
hefty amount for arrears without a detailed explanation and a breakdown of
this sum. Indeed, it was likely that the Corporation itself realized that this
ZDVQRZD\WRWUHDWFRQVXPHUVDQGUHYLVHGWKLVELOOE\DVLJQLÀFDQWDPRXQW
since it was obvious that the consumption level in this household could not
all be debited to complainant’s family.
The Ombudsman observed that even if complainant’s late husband might
KDYHEHHQÀUPHULQGHPDQGLQJWKH&RUSRUDWLRQWRLVVXHELOOVIRUZDWHUDQG
electricity consumption by his household between 1991-1997, this did not
justify the Corporation’s gross inaction and its failure to give a proper service
to customers. He stated that he could not but censure the attitude shown by
the WSC.
On the other hand the Ombudsman noted that since the issue had been
narrowed down to the plea of prescription raised by complainant as long ago
as 1997 and to the Corporation’s stand that complainant had, through her
action, acknowledged the debt and consequently interrupted the prescriptive
period, the problem that had to be resolved was considered strictly speaking
a legal issue which, in the absence of an amicable settlement between the
parties involved, had to be determined judicially.
In this regard the Ombudsman appreciated that the WSC could not renounce
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its claim to the collection of monies that it considered its due unless it had
a sound legal basis on which to justify any such concession. However, the
&RUSRUDWLRQ OHIW LW WR KLV 2IÀFH WR DGYLVH ZKDW FRXUVH RI DFWLRQ LW VKRXOG
pursue while suggesting that with complainant’s agreement, recourse could
be had to an independent arbitrator.
At this stage the Ombudsman recalled that it was fair to point out that from
the very start of this saga complainant’s late husband showed his willingness
to abide by the Court’s decision in the event that the WSC proceeded
judicially against him. He had, however, also consistently maintained that
he should not be penalised for the Corporation’s mistakes and that until the
bill in respect of arrears was cleared he should be allowed to pay for current
consumption levels that he never contested.
A further twist to this lengthy story developed when complainant insisted that
this problem with the WSC should not prejudice her right for an exemption
IURPVXUFKDUJHWRZKLFKVKHZDVHQWLWOHGDVDUHVXOWRIKHUÀQDQFLDOVLWXDWLRQ
and personal circumstances. She stated, however, that the Department of
Social Security was not prepared to register her on the new voucher system
unless the account of her household showed her name instead of the name
of her late husband and submitted that she had been unwittingly caught
between the policies of two government entities and was being subjected to
victimization.

Conclusion and recommendations
Taking everything into account the Ombudsman recommended that the
WSC should revisit its claim for the amount of arrears being demanded from
complainant and considered as pending on her residence.
The Ombudsman pointed out that in his view the issue was a complex legal
matter that fell outside the parameters of his remit and suggested that the
Corporation should seek legal advice to investigate the facts as they result also
IURPKLV)LQDO2SLQLRQDQGWKHLUOHJDOLPSOLFDWLRQV7KLVDGYLFHVKRXOGWDNH
note of the considerable time lag and the lethargy shown by the Corporation
to claim what was, certainly in part, due to it as well as the express declaration
by complainant’s husband that payments were to be credited to current bills
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and not to arrears. Legal advice should also be sought whether payments
ZLWKVXFKDVSHFLÀFUHVHUYDWLRQLIDFFHSWHGE\WKH&RUSRUDWLRQFRXOGDWODZ
amount to an interruption of the prescriptive period.
The Ombudsman pointed out that if the WSC felt that it was unable to arrive
at an amicable solution with complainant, he would recommend that the
Corporation and complainant refer the matter to arbitration. This course
of action should be limited to the legal issue of interruption of prescription
since there seemed to be no question on the amount being claimed although
the Corporation should provide a detailed, itemised breakdown of arrears
and the period to which this amount referred.
The Ombudsman recommended that the two parties should agree to go to
arbitration without prejudice to complainant’s right to be recognised as the
nominee of the account in respect of her residence. This should enable her to
be entitled to exemption from surcharge under the new voucher system with
immediate effect and, possibly, retroactively.
The Ombudsman saw no reason why the transfer of the account from the name
of complainant’s late husband to her name should be conditional to payment
of outstanding bills and commented that it should be evident that the wife is
the co-possessor of the account which entitled her and her late husband to
the enjoyment of a service that falls within the community of acquests. This
was more than evident from the WSC’s insistence that complainant should
shoulder responsibility for the payment of all arrears accumulated before her
husband’s demise.
$OWKRXJKDWWKLVVWDJHWKH2PEXGVPDQZDVRIWKHYLHZWKDWKLV2IÀFHVKRXOG
not involve itself any further in this complaint, he recommended that the
two parties should engage in further discussions to solve their remaining
differences in the spirit of his considerations. In the event of failure to reach
agreement the WSC should consider whether it was opportune to proceed
for the recovery of the amount on the basis of a judicial claim after obtaining
an exhaustive legal opinion on the pleas put forward by complainant and the
merits and circumstances of the case.
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Case No H 600
EDUCATION DIVISON

Oh, to teach in Gozo
Now that Design and Technology is there

The complaint
Elaine Muir, a Home Economics teacher hailing from Gozo lodged a
FRPSODLQW ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ WKDW WKH (GXFDWLRQ 'LYLVLRQ
DUELWUDULO\WXUQHGGRZQKHUDSSOLFDWLRQWRÀOORQHRIWZRYDFDQFLHVLQ'HVLJQ
DQG7HFKQRORJ\ )RRGDQG7H[WLOHV LQWKHVHFRQGDU\VHFWRULQ*R]R6KH
VWDWHGWKDWERWKSRVWVZHUHDVVLJQHGWRWHDFKHUVZLWKWKHVDPHTXDOLÀFDWLRQV
that she had in Home Economics but maintained that her claim was stronger
because in April 2007 she started to attend a teachers’ course in Design and
Technology organized by the Education Division that was discontinued soon
after it got under way.
She also pointed out that despite the policy of the Division that teachers who
do not follow this course could not teach the subject, the chosen candidates
who were sent to Gozo at the start of the scholastic year in September 2007
had showed no interest to join the course.
&RPSODLQDQWZDVFULWLFDORIWKHFKRLFHRI0VGD&RVWDWKHÀUVWFDQGLGDWH
following the issue of an external call for applications because it is the practice
WRÀOOYDFDQFLHVLQWKHSXEOLFVHFWRUIURPLQWHUQDOVRXUFHVDQGWRUHVRUWWR
external calls only if no internal candidates are eligible. With regard to Ms
Diaz, the second candidate, she admitted that this person was her senior but
insisted that this seniority applied only in Home Economics.
Complainant emphasized that her request to be transferred to Gozo was
DOVRMXVWLÀHGRQWKHJURXQGVRIKHUFKLOGUHDULQJGXWLHV6LQFHVKHZDVQRW
WUDQVIHUUHGWR*R]RLWZDVGLIÀFXOWIRUKHUWRVHHWRWKHVHGXWLHVDQGKHURQO\
alternative was to give up her employment on parental leave. She pleaded to
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be allowed to remain in Gozo at least until her child was weaned.

Facts of the case
Soon after she graduated in Home Economics at the University of Malta,
Ms Muir joined the Education Division for the 2006/2007 scholastic year
and was sent to teach Home Economics in Malta. On the same occasion she
DOVR DSSOLHG WR WHDFK 'HVLJQ DQG7HFKQRORJ\ )RRG DQG7H[WLOHV  EXW ZDV
considered ineligible since her degree did not include this subject and did not
meet one of the conditions in the call for applications issued by the Public
6HUYLFH&RPPLVVLRQ 36& LQ$SULO
A few weeks after she took up her duties in Malta complainant informed
the Education Division that she was pregnant and in line with its policy in
similar circumstances, the Division transferred Ms Muir to Gozo. After she
availed herself of her maternity leave, she was again told to report for work
in Malta at the start of the 2007/2008 scholastic year.
,W ZDV DW WKLV WLPH WKDW WKH (GXFDWLRQ 'LYLVLRQ ÀQDOLVHG SODQV WR ODXQFK
courses in Design and Technology in Gozo and searched for two teachers
for this new workload. However, when complainant’s request to teach this
subject in Gozo went unheeded and in mid-October she found that these
duties were assigned to other staff, Ms Muir went out on sick leave. When
she eventually resumed work she was again posted to Malta to teach Home
Economics but was soon back again on sick leave.
When questioned about this issue, the Education Division explained that
after an external call for applications in May 2007 by the Public Service
&RPPLVVLRQIRU7HDFKHUVLQ'HVLJQDQG7HFKQRORJ\ )RRGDQG7H[WLOHV DQG
after interviews were held, the only successful candidate with the necessary
TXDOLÀFDWLRQVWRWHDFKWKLVVXEMHFWZDV0VGD&RVWD7KLVZDVFRQÀUPHGE\
the result sheet issued by the Commission. The Division added that since this
candidate resided in Gozo, it was only fair to deploy her there and went on
to explain that she was eligible to teach Design and Technology because as
from the 2007 call for applications graduate teachers in Home Economics or
Textiles were considered eligible to teach this subject. This was not possible
when Ms Muir submitted her application in 2006.
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The Division told the Ombudsman that Ms Diaz, the second candidate chosen
for the Gozo assignment, was selected in view of her seniority in Home
Economics and that she was given some lessons in this subject to make up
a full teaching load. The Division stated that a result sheet issued by the
36&LQFRQÀUPHGWKDWVKHZDVTXDOLÀHGWRWHDFK+RPH(FRQRPLFVDQG
Technology Education as the subject was then known.
7KH (GXFDWLRQ 'LYLVLRQ FODULÀHG WKDW LQ RUGHU WR EH TXDOLÀHG WR WHDFK
Design and Technology, teachers need to undergo a retraining course and
that the course in 2007 mentioned by complainant was stopped when it was
found that several teachers who were willing to attend were unaware that it
KDGVWDUWHGDQGWKDWWKLVDFWLYLW\GLGQRWKDYHRIÀFLDODXWKRULVDWLRQE\WKH
Division. It was for this reason that before the course was re-started, the
Division ensured that all interested teachers were made aware that it was
being organized anew.
Ms Muir insisted, however, that this explanation did not hold ground because
participants had been authorised to leave their place of work during school
KRXUVLQRUGHUWRDWWHQGZKLOHDQRIÀFLDOIURPWKH(GXFDWLRQ'LYLVLRQKDG
conducted the course. She alleged that there was reason to believe that
the Division stopped this course in its tracks to enable the two selected
candidates to join the new course in October 2007 and that their school
timetabling featured a soft workload in mid-week to allow them to attend
these lessons while she was withheld permission to attend during school
hours. Complainant showed her disappointment that she was unable to
attend even though the course was supposed to be open to all those who had
showed interest.
Complainant disagreed with the Education Division that it was fair that Ms
GD&RVWDZDVWKHÀUVWWREHVHQWWR*R]REHFDXVHVKHKDLOHGIURPWKHUH6KH
held that an internal call for applications should have been issued before
the external call and that she was unable to apply as an external candidate
because she was already in the public service and would forego the seniority
she had accumulated if she were to do so.
Ms Muir criticized the decision by the Education Division to select Ms Diaz
on grounds of her seniority in Home Economics when she was allocated
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only four lessons per week in Home Economics and eighteen in Design and
Technology.
Complainant pointed out that the Education Division had also sought to
MXVWLI\LWVFKRLFHRI0V'LD]ÀUVWE\VWDWLQJWKDWVKHZDVDJUDGXDWHLQ'HVLJQ
and Technology and then by claiming that she was eligible to be chosen after
selection criteria were changed in 2007 and graduates in Home Economics
were allowed to apply. She maintained that since Ms Diaz was not a graduate
in the subject and was selected merely on the strength of an interview, she
should have been interviewed as well to test her aptitude to teach Design and
Technology. According to Ms Muir the fact that she was not allowed to sit
for an interview put her at a disadvantage.
Complainant held that the change in the criteria under the May 2007 call
IRUDSSOLFDWLRQVZDVDEXVLYHDQGLQVLVWHGWKDWE\YLUWXHRIKHUTXDOLÀFDWLRQV
and as a graduate in this area, she could teach this subject as of right. She
also observed that although according to the Education Division teachers
can only teach Design and Technology after having completed the retraining
course, this was contradicted by the fact that the selected candidates were
chosen on condition that they would travel to Malta once a week to attend
and successfully complete this course.
Ms Muir pointed out that the Public Service Management Code states that
UHVXOWVRIH[DPLQDWLRQVIRUWKHUHFUXLWPHQWRISXEOLFRIÀFHUVUHPDLQYDOLGXS
WRRQH\HDUIURPSXEOLFDWLRQRIWKHÀQDOUHVXOWV7KLVPHDQWWKDWWKH36&
result sheet of 2003 that was used by the Education Division to justify its
choice of Ms Diaz had expired.
The Education Division rebutted the issues raised by complainant and
insisted that rules for staff transfers are based on considerations such as
length of service, the subject/s that a teacher can cover and the exigencies of
the service. The Division explained that whenever the need arises for a few
lessons in a particular subject, it is standard practice for the Head of School
WRLGHQWLI\DWHDFKHUZKRLVTXDOLÀHGLQWKLVDUHDDQGZKRVHWLPHWDEOHZRXOG
allow the employee to give extra lessons. This system was resorted to in the
case of Ms Diaz who was assigned four lessons in Home Economics while
the bulk of her teaching duties were in Design and Technology.
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The Education Division countered that although results of interviews are
valid for only one year after their publication for the purpose of employee
recruitment, nevertheless whenever the need arises, it is customary to assign
HPSOR\HHVWRWHDFKVXEVLGLDU\VXEMHFWVWKDWWKH\ZRXOGEHTXDOLÀHGWRWHDFK
instead of their main subjects.
The Education Division also stated that since it is the Public Service
Commission that appoints interviewing boards, Ms Muir should have
complained with the Commission in accordance with the Public Service
Management Code if she felt that she was unjustly declared ineligible for
the interview.

Considerations by the Ombudsman
The Ombudsman observed that complainant felt aggrieved that she was not
FRQVLGHUHGTXDOLÀHGWRWHDFK'HVLJQDQG7HFKQRORJ\HYHQWKRXJKVKHVWDUWHG
to undergo a course for this purpose. At the same time two other employees
in possession of the same degree in Home Economics were deployed to teach
this subject in Gozo although they had not followed this course.
:KHQ FRQVLGHULQJ FRPSODLQDQW·V DOOHJDWLRQ RQ WKH VHOHFWLRQ RI WKH ÀUVW
candidate, the Ombudsman found that Ms da Costa had completed her
university course and was successful under a call for applications issued in
May 2007 and regulated by the PSC. In this call eligibility for Design and
7HFKQRORJ\ )RRG DQG 7H[WLOHV  ZDV H[WHQGHG WR DSSOLFDQWV ZLWK D VHW RI
DFDGHPLF TXDOLÀFDWLRQV RXW RI VHYHUDO RSWLRQV WKDW ZHUH OLVWHG LQ WKH FDOO
and Ms da Costa was found eligible to apply under these new criteria by the
selection board appointed by the PSC which went on to interview her and to
recommend her selection for the post of Teacher in Design and Technology.
This meant that the Division had not acted in an irregular manner when it
DVVLJQHGWKLVFDQGLGDWHWRÀOORQHRIWKHWZRYDFDQFLHVLQ*R]RLQWKLVVXEMHFW
area and had merely followed the recommendation of the selection board set
up by the PSC.
In view of these circumstances, the Ombudsman ruled that under the
Ombudsman Act, 1995 this decision by the selection board fell outside
KLVMXULVGLFWLRQ+LV2IÀFHFDQQRWLQYHVWLJDWHDVLPLODUGHFLVLRQXQOHVVDOO
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DYDLODEOHPHDQV RI UHGUHVV KDYH DOUHDG\ EHHQ H[KDXVWHG DQG VLQFH LQ WKLV
case procedures established by the Public Service Management Code on
SHWLWLRQV WR WKH 3XEOLF 6HUYLFH &RPPLVVLRQ ZHUH QRW IROORZHG KLV 2IÀFH
could not consider this aspect of Ms Muir’s complaint.
The Ombudsman went on to consider complainant’s claim that before the
external call was issued she had applied under an internal call for applications
to teach Design and Technology and also started to attend a course on this
subject and that on these grounds she ought to have been given the same
opportunity as external applicants and should at least have been interviewed.
The Ombudsman, however, ruled that once complainant was reluctant to lose
her seniority in the Education Division by applying as an external candidate,
she could not have competed with Ms da Costa on an equal footing under
this call. Nor did it make sense for her to expect to be called for an interview
under this call when she had not even sent an application.
The Ombudsman also ruled that Ms Muir could not be considered senior to
Ms da Costa in Design and Technology because documents issued by the PSC
showed that in the 2006 selection process complainant was only considered
TXDOLÀHGWRWHDFK+RPH(FRQRPLFVZKHUHDVLQ0VGD&RVWDZDVIRXQG
eligible to teach Design and Technology although in this regard it had to be
recalled that complainant was found ineligible when she applied to teach
WKLVVXEMHFWLQXQGHUWKHROGVHOHFWLRQFULWHULD)XUWKHUPRUHXQGHUWKH
Public Service Management Code complainant had a right to contest the
decision that she was ineligible to teach Design and Technology and could
have approached the Ombudsman as a last resort if she was not convinced
that her petition had been given a fair hearing. However, since she had failed
to do so, the Ombudsman ruled out any investigation on his part on this
aspect of the grievance.
Referring to complainant’s grievance that changes in the selection criteria
between 2006 and 2007 were abusive, the Ombudsman observed that it is
unreasonable to expect selection criteria in calls for applications not to be
reviewed from time to time. As a result he was of the opinion that changes
in criteria for the eligibility of applicants did not in any way undermine the
credibility or the validity of the process by means of which Ms da Costa was
recommended to teach Design and Technology.
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The Ombudsman considered next Ms Muir’s view that the call for
applications should not have been issued before internal applications were
considered. However, he accepted the explanation that external calls for
applications need to be issued every year by the Division since it would
not be in a position to know in advance the number of teachers needed for
subjects in the forthcoming scholastic year until the selection of subject areas
E\VWXGHQWVLVÀQDOLVHG
The Ombudsman stated that it appeared that complainant’s request in
2007 to teach Design and Technology was turned down because she was
QRW FRQVLGHUHG TXDOLÀHG WR WHDFK WKLV VXEMHFW E\ WKH 36& VHOHFWLRQ ERDUG
in 2006 and because she had been employed by the Education Division to
WHDFK+RPH(FRQRPLFVDVKHUPDLQVXEMHFW%HVLGHVVKHKDGQRWÀQLVKHGWKH
Design and Technology course.
The Ombudsman’s investigation found that in 2007 the Education Division
changed the eligibility criteria for external applications for teachers in
'HVLJQDQG7HFKQRORJ\DQGVLQFHWKLVFKDQJHDOVRDIIHFWHGWKHZD\LQZKLFK
requests for internal transfers in the Education Division for teachers in this
subject were handled, the Ombudsman recommended that the Division should
clarify this issue and inform teachers interested in teaching this subject about
the new eligibility criteria for graduate teachers in Home Economics to teach
Design and Technology.
The Ombudsman turned down complainant’s claim that she was more
TXDOLÀHGWRWHDFKWKHVXEMHFWWKDQWKHWZRVHOHFWHGFDQGLGDWHVEHFDXVHVKH
started to attend a course on Design and Technology since this course was
spread over two years and she had only attended a few lectures by the time
that it was stopped. The Ombudsman made it clear that a candidate must
FRPSOHWH WKH FRXUVH LQ RUGHU WR EH TXDOLÀHG WR WHDFK WKLV VXEMHFW DQG LW LV
XVHOHVV IRU D SHUVRQ WR FODLP WR EH TXDOLÀHG XQOHVV WKH IXOO SURJUDPPH LV
successfully concluded. He insisted that it is unacceptable to allocate marks
IRUTXDOLÀFDWLRQVWKDWDQDSSOLFDQWLVVWLOOLQWKHSURFHVVRIDFTXLULQJRUWR
award marks to a candidate who would not have successfully concluded a
study programme by the closing date for the submission of applications.
)URPHPSOR\HHUHFRUGVWKH2PEXGVPDQDVFHUWDLQHGWKDW0V'LD]ZDVDWWKH
top of a seniority list of Home Economics teachers in Gozo while complainant
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ZDVÀIWK+HREVHUYHGKRZHYHUWKDWWKH(GXFDWLRQ'LYLVLRQGLGQRWSURYLGH
a consistent explanation why the vacancy in Design and Technology was
assigned to this candidate. At one point the Division explained that she was
sent to Gozo to teach Home Economics on the strength of her seniority and
was given a few lessons in Design and Technology to make up her teaching
load but this explanation was not plausible since she only had four lessons in
Home Economics and eighteen in Design and Technology.
At a later stage the Education Division changed its version and stated that
WKHSRVWLQJRI0V'LD]WR*R]RZDVMXVWLÀHGEHFDXVHVKHZDVTXDOLÀHGWR
teach this subject after an interview by a selection board appointed by the
36&LQZKHQVKHMRLQHGWKH'LYLVLRQ7KLVZDVFRQÀUPHGE\DUHVXOW
sheet issued by the PSC following the 2003 interviews showing that she was
TXDOLÀHGWRWHDFK7HFKQRORJ\(GXFDWLRQ 'HVLJQDQG7HFKQRORJ\ ²DVWKH
subject was known at that time – in addition to Home Economics.
The Ombudsman declared that he attached considerable importance to this
result sheet by the Public Service Commission which is responsible to issue
calls for applications and to appoint selection boards and reiterated that he
cannot be expected to substitute the views of a board that is appointed in this
PDQQHUE\KLVRZQYLHZV+LV2IÀFHFRXOGQRWLQYHVWLJDWHFRPSODLQDQW·V
misgivings about the eligibility of Ms Diaz to be interviewed for the post of
Teacher in Technology Education in 2003 since this process fell under the
jurisdiction of the Commission that is set up under the Constitution of Malta.
7KH2IÀFHRIWKH2PEXGVPDQLVRQO\DOORZHGE\LWVIRXQGLQJOHJLVODWLRQWR
review whether in a grievance lodged with the PSC the Commission gave
adequate consideration to the points listed in the petition or if in a selection
process against which a protest is raised, there was something that was
against the law, wrong, improperly discriminatory or unjust in the way that
it was conducted.
The Ombudsman, however, gave due consideration to complainant’s argument
that the 2003 result sheet should be rejected because according to the Public
Service Management Code the result of an examination for recruitment in
the public service is valid for one year from the date of publication of the
ÀQDO UHVXOW  1RQHWKHOHVV KH GLG QRW VKDUH WKLV YLHZ VLQFH WKH SURYLVLRQV
of the Code mentioned by complainant do not refer to the recruitment of
employees by means of an interview as happens in the case of teachers but
28

apply to candidates who are required to sit for a written examination to join
particular grades in the public service.
The Ombudsman went on to point out that although complainant was correct
to state that results of interviews for posts in the public service are valid
for a set period, this period only refers to the right of persons who were
LQWHUYLHZHGWREHHPSOR\HGLQWKDWJUDGHLQDFFRUGDQFHZLWKWKHÀQDORUGHU
of merit should the need arise to employ persons in that grade while the
UHVXOWLVVWLOOYDOLG7KLVSRLQWZDVIXUWKHUFODULÀHGE\WKH(GXFDWLRQ'LYLVLRQ
ZKLFKH[SODLQHGWKDWLQWKHVHOHFWLRQRIVWDIIWRÀOOYDFDQFLHVLWDGRSWVWKH
policy that whenever a person who is interviewed by the PSC is found to be
TXDOLÀHGWRWHDFKPRUHWKDQRQHVXEMHFWWKLVUHVXOWLVYDOLGIRUWKHSXUSRVH
of assessing a teacher’s competence in the subject area/s which the employee
could teach. While admitting that this policy is reasonable and is based on
the deployment of staff according to the need for teachers in different subjects
that may vary from time to time, the Ombudsman subscribed to the view by
the Education Division that teachers who are engaged for a particular subject
FDQVWLOOEHDVNHGWRWHDFKRWKHUVXEMHFWVLQZKLFKWKH\DUHTXDOLÀHGLIWKH
exigencies of the Division require any such arrangements.
$W WKLV SRLQW WKH 2PEXGVPDQ H[SODLQHG WKDW WKH IXQFWLRQ RI KLV 2IÀFH LV
to investigate administrative acts to determine whether injustice, unlawful
action or a bad policy decision has been taken by the administration. In
this regard it is important to distinguish between maladministration that is a
source of injustice or discrimination or that curbs the rights of an individual
and legitimate administrative action that might give rise to discontent or to
FRQÁLFW EXW ZKLFK VKRXOG ÀQDOO\ EH UHVSHFWHG EHFDXVH WKH GHFLVLRQ ZRXOG
have been taken by a competent authority.
The Ombudsman found that the course in Design and Technology was
stopped when it emerged that most teachers were not aware of this activity
and also established that it was true that complainant’s timetable did not allow
her to attend the new course. Since the intention of the Education Division
when it launched this course was to ensure that all interested teachers would
be given the chance to join, it was important that all those who wished to
participate should have been given the opportunity to attend. In view of this
the Ombudsman recommended that the authorities should do their utmost to
ÀQGDVROXWLRQVRWKDWFRPSODLQDQWZRXOGEHDEOHWRUHMRLQWKLVFRXUVH
29

The Ombudsman urged the Education Division to be transparent and
consistent in its decisions. Since policies for the selection and deployment of
teaching staff to Gozo were unwritten and could not be subjected to scrutiny,
he urged that these criteria be put in writing to provide clear guidance to
employees. Similar procedures should apply in issues related to academic
TXDOLÀFDWLRQVWKDWDUHQHFHVVDU\VRWKDWWHDFKHUVDUHFRQVLGHUHGTXDOLÀHGWR
teach a particular subject.
7KH 2PEXGVPDQ ÀQDOO\ FRQVLGHUHG FRPSODLQDQW·V FODLP WKDW WKH IDFW WKDW
she had not been transferred to Gozo to be able to breastfeed her child caused
disturbance to her family even though she informed the Education Division
that she intended to breastfeed her child. Referring to Legal Notice 439 of
20031 the Ombudsman observed that although complainant had to travel to
Malta on every workday and this was no doubt a source of inconvenience,
the Education Division is not legally obliged to transfer to Gozo a working
mother who is resident in this island on the grounds that she has to breastfeed
her child. Regulations introduced under this legal notice to implement Council
Directive 92/852 apply for up to twenty-six weeks after childbirth and so they
were not applicable to complainant who had given birth earlier than that. At
the same time the PSMC makes no provision for a similar situation.
The Ombudsman commented that it is unfair that a working mother who
KDLOVIURP*R]RÀQGVKHUVHOILQDVLWXDWLRQZKHUHVKHPXVWGHFLGHZKHWKHU
to continue or to stop breastfeeding her child because she has to cross to
Malta on a regular basis. He stated that while it is proper for female workers
ZKREUHDVWIHHGWKHLUFKLOGUHQWRÀQGDGHTXDWHIDFLOLWLHVDQGWKDWHPSOR\HUV
should deploy staff in a way to encourage working mothers to continue
breastfeeding their children for as long as necessary, it is also proper that the
legislator included some limitations in these regulations. The Ombudsman
expressed the view that while the Education Division has to strike a balance
_________
1
The Protection of Maternity (Employment) Regulations, 2003 refer to measures designed to
safeguard the employment rights of workers who have recently given birth and breastfeeding
employees including the temporary adjustment of the working environment, the hours of
work of the employees concerned or the assignment to these employees of suitable alternative
work.
2
Council Directive 92/85 of 19 October 1992 is entitled On the introduction of measures to
HQFRXUDJHLPSURYHPHQWVLQWKHVDIHW\DQGKHDOWKDWZRUNRISUHJQDQWZRUNHUVDQGZRUNHUV
ZKRKDYHUHFHQWO\JLYHQELUWKRUDUHEUHDVWIHHGLQJ.
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between the deployment of teachers and the interests of students, in instances
where it is not possible to make arrangements for a temporary transfer, there
should be more tangible forms of assistance to working mothers including
WKHSRVVLELOLW\WRZRUNPRUHÁH[LEOHKRXUV

Conclusion
Taking everything into account the Ombudsman was of the opinion that
although the Education Division was not consistent in its explanations on
the transfer of Ms Diaz to Gozo, it had not acted in an abusive manner. Its
GHFLVLRQWRÀOOYDFDQFLHVLQ*R]RE\0VGD&RVWDDQG0V'LD]ZDVQRWWDNHQ
lightly, arbitrarily or in a discriminatory manner and was in line with its rules
DQGSROLFLHV1HLWKHUZHUHWKHWZRYDFDQFLHVÀOOHGLQDZD\WKDWZDVFRQWUDU\
WRODZRUJRYHUQPHQWSROLF\EHFDXVHERWKWHDFKHUVZHUHTXDOLÀHGWRWHDFK
this subject on the back of a regular selection process that was sanctioned by
the PSC.
The Ombudsman therefore recommended that the Education Division should
bring to the attention of teachers in writing the policies and criteria that it
normally applies for the recruitment and for the transfer and deployment of
teaching staff to Gozo. He recommended that the Division should apply with
complainant the concession that appears in the Public Service Management
Code that whenever it is feasible to do so, employees who travel daily from
Gozo to work in Malta should be posted in a locality that is near or on the
route to ƚirkewwa.
The Ombudsman also encouraged the Education Division to take steps so
that complainant would be able to attend the retraining course in Design and
Technology as from the point where she had stopped this programme when
the Division had discontinued this course.
6RRQDIWHUWKHUHOHDVHRIWKH2PEXGVPDQ·V)LQDO2SLQLRQWKH'LUHFWRUDWHIRU
Educational Services which in the meantime had assumed overall responsibility
for the management side of the Education Division assured the Ombudsman
that it would seek to do its best to implement his recommendations.
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Case No H 618
EXAMINATIONS DEPARTMENT

The candidate who thought too highly
of his own examination script

The complaint
$FDQGLGDWHZKRVDWIRUDQLQWHUQDOFRPSHWLWLYHH[DPLQDWLRQWRÀOOYDFDQFLHV
LQWKHSRVWRI&XVWRPV2IÀFHUVWKDWZDVKHOGE\WKH([DPLQDWLRQV'HSDUWPHQW
XQGHUWKHDXVSLFHVRIWKH%RDUGRI/RFDO3XEOLF([DPLQDWLRQVÀOHGDZULWWHQ
FRPSODLQW ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ ZKHUH KH DOOHJHG WKDW WKH
assessment of his examination script in Maltese was unfair and that the marks
WKDWKHKDGEHHQDZDUGHGLQWKLVSDSHUGLGQRWUHÁHFWKLVPHULW$VDUHVXOWKH
had failed to meet the pass mark of this examination by just six marks.
&ODLPLQJ WKDW KH LV SURÀFLHQW ERWK LQ 0DOWHVH JUDPPDU DQG RUWKRJUDSK\
FRPSODLQDQW ZDV FRQÀGHQW WKDW WKH H[DPLQHUV FRXOG ÀQG OLWWOH IDXOW LQ
this regard. He also claimed that since the essay that he wrote during the
examination was on customs and related EU matters, a topic with which
he is well versed since it is highly relevant to his actual range of duties, it
was odds on that the written material that he presented was on the whole a
creditable effort.
Complainant explained to the Ombudsman that feeling aggrieved at the
marks that he was given for this examination paper, he immediately asked for
a revision of his script and in line with regulations that apply in cases where
candidates fail any part of an examination, he called at the Examinations
Division in the company of a person of his trust to verify his script with the
report that was drawn by the Board of Examiners that had re-checked his
paper. According to complainant, this adviser expressed disagreement with
the examiners’ report that his essay was not to the point. On the contrary
he was of the opinion that the theme that complainant had developed in his
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script was well written and quite relevant to the subject under discussion.
This appraisal in fact led his adviser to conclude that his essay was highly
informative and that he deserved at least 80% of the marks that were allocated
to this particular section of the test.
Complainant added that following his request for a second revision of his
paper in Maltese, the Examinations Department failed to send a reply and it
was only after he phoned the department that he was informed that the results
had already been published and would not be changed.
At this stage complainant sought the Ombudsman’s intervention for a proper
assessment of his paper since he alleged that the Examinations Department
had not observed the procedures that it is bound to follow in the case of
VWXGHQWV ZKR DUH GLVVDWLVÀHG ZLWK WKHLU UHVXOW DQG UHTXHVW D UHYLVLRQ RI
their script. As a consequence, he had remained without any satisfactory
explanation regarding his performance in his examination in Maltese.

Facts of the case
During his investigation on this complaint the Ombudsman was informed
that according to its records the Examinations Department had in fact sent
DQ RIÀFLDO UHSO\ WR FRPSODLQDQW ZLWK UHJDUG WR WKH RXWFRPH RI WKH VHFRQG
revision of his examination script soon after this check had been concluded.
,QWKLVUHSO\LWZDVPDGHFOHDUWKDWWKH%RDUGRI([DPLQHUVKDGFRQÀUPHG
its previous decision. However, when complainant steadfastly denied that
he had ever received any such letter, the Ombudsman made arrangements
with the Examinations Department to forward a copy of this document to
complainant.
$W WKLV VWDJH WKH LQYHVWLJDWLRQ RI FRPSODLQDQW·V JULHYDQFH E\ WKLV 2IÀFH
was stopped since under the department’s regulations for the administration
of local examinations, a second decision by the Board of Examiners on a
FRPSODLQWE\DFDQGLGDWHLVÀQDODQGFRQFOXVLYH7KLVFDVHKRZHYHUZDVUH
opened some time later following new verbal representations by complainant
who continued to express his strong doubts and reservations on the extent
to which the marks that he was awarded were correct. He also expressed
misgivings as to whether the second revision of papers was in fact made in
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a fair, honest and lawful manner and bemoaned what he considered to be a
lack of transparency in the process.
,QYLHZRIWKHVHIUHVKFKDUJHVWKH2IÀFHRIWKH2PEXGVPDQUHTXHVWHGWKH
([DPLQDWLRQV 'HSDUWPHQW WR VHHN IXUWKHU FODULÀFDWLRQ IURP WKH %RDUG RI
Examiners and especially with regard to its decision that complainant’s essay
in Maltese was out of point. This request led the members of the Board of
Examiners to meet again and to prepare a more detailed report where they
DJDLQFRQÀUPHGWKHXQDQLPRXVGHFLVLRQWKDWWKH\KDGUHDFKHGHDUOLHUDQG
gave a comprehensive explanation of the reasons that led them to come to
this conclusion.

Considerations by the Ombudsman
7KH 2PEXGVPDQ FRPPHQWHG LQ KLV )LQDO 2SLQLRQ RQ WKLV FDVH WKDW WKH
grievance arose as a result of complainant’s disagreement with the Board’s
evaluation of his script and the mark that he was awarded, spurred as he was
by his conviction – probably fuelled in no small way by what he was told by
the adviser who assisted him during the review of his script – that his writing
was commendable. This tribute to his essay writing skills must have led him
to believe that the marks that he had been awarded were less than he actually
deserved, unfair and failed to do justice to his efforts.
As is his wont the Ombudsman pointed out to complainant that it is not his
function to review the results of an examination that, by all accounts, appeared
to have been valid and to have been conducted fairly. He emphasized that
complainant should not expect him to usurp the functions of a competent
board duly appointed by the authorities to oversee the organization and
FRQGXFW RI DQ H[DPLQDWLRQ IRU WKH UHFUXLWPHQW RI SXEOLF RIÀFLDOV DQG WR
ensure that the integrity of the whole examination process is maintained.
The Ombudsman stressed that in instances where candidates complain about
a decision based on the subjective judgement of a Board of Examiners or
an interviewing panel, he cannot be expected to reverse or to comment on
any such decision. Nor should he be expected to question, raise doubts or
substitute the judgement reached by a panel composed of members who
ZRXOGQRUPDOO\SRVVHVV\HDUVRIH[SHULHQFHLQWKHLUUHVSHFWLYHÀHOGVRUVHHN
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to modify their assessment. In such cases the Ombudsman would expressly
limit his investigation to a review of the application of the procedures that
were followed by the Board and to a scrutiny of whether these procedures
were followed properly and in a correct manner but would not expressly
delve on the merits of the case.
The Ombudsman told complainant that from what he had seen it resulted
that both the Examinations Department as well as the members of the Board
of Examiners had handled the case properly. Complainant’s request for
information had been dealt with in a fair manner and was given the utmost
consideration.
The Ombudsman noted that the same treatment was also given at all times
WR KLV 2IÀFH E\ WKH ([DPLQDWLRQV 'HSDUWPHQW $V D PDWWHU RI IDFW ZKHQ
he asked for additional information on the issues raised by complainant,
the Board of Examiners found no objection to meet again and to review
complainant’s script in even greater detail even though the department’s
regulations regarding the conduct of an examination do not envisage a third
YHULÀFDWLRQRIDFDQGLGDWH·VVFULSW$FFRUGLQJWRWKH2PEXGVPDQWKLVWKLUG
UHYLHZFRQÀUPHGZLWKRXWWKHVOLJKWHVWVKDGRZRIGRXEWWKDWWKH%RDUGZDV
dependable and had done its work in a fair manner and he had no hesitation
ZKDWVRHYHU WR DFFHSW LWV MXGJHPHQW DQG WKDW LWV GHFLVLRQ ZDV ÀQDO DQG
conclusive.
7KH2PEXGVPDQUHPDUNHGÀQDOO\WKDWLWLVREYLRXVWKDWWKHFRQWHQWVRID
candidate’s script have to convince and to satisfy the examiners and not the
candidate himself. It is clearly the overall evaluation given by members of a
%RDUGRI([DPLQHUVWKDWGHWHUPLQHVWKHÀQDOPDUNDQGDOWKRXJKDFDQGLGDWH
PD\EHIUHHWREHOLHYHWKDWKLVSHUIRUPDQFHZDVÀQHDQGWKDWKHKDGSUHVHQWHG
relevant and good work, it is obvious that these convictions bear no direct
LQÁXHQFHRQWKHÀQDORXWFRPHRIDQHYDOXDWLRQWKDWLVPDGHE\H[DPLQHUVRI
the true quality and worth of a candidate’s efforts and his merit.
Conclusion
In view of the above considerations the Ombudsman felt that there were no
grounds to sustain this complaint.
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Case No I 88
MINISTRY FOR RESOURCES AND INFRASTRUCTURE

Thumbs up for a selection process
that was consistent and fair all along

The complaint
,Q D FRPSODLQW ORGJHG ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ D 6HQLRU
Tradesman in the Vehicles and Plant Section of the Manufacturing and
6HUYLFHV'HSDUWPHQWRIWKH0LQLVWU\IRU5HVRXUFHVDQG,QIUDVWUXFWXUH DVWKH
0LQLVWU\ZDVNQRZQDWWKDWWLPH DOOHJHGWKDWKHZDVWKHYLFWLPRIDQXQMXVW
act. He said that following interviews that were held soon after the issue in
November 2007 of a call for applications for the post of Assistant Technical
2IÀFHULQWKH6HFWLRQKHZDVFODVVLÀHGWKLUGGHVSLWHKLVÀUPFRQYLFWLRQWKDW
he deserved better.
)HHOLQJDJJULHYHGDWWKLVRXWFRPHFRPSODLQDQWDVUHTXLUHGE\ODZVXEPLWWHGD
SHWLWLRQWRWKH3XEOLF6HUYLFH&RPPLVVLRQ 36& LQ)HEUXDU\RQGRXEWV
that he harboured about this selection process. However, after investigating
his petition the PSC validated the decision reached earlier by members of the
selection board whose nomination had been approved by the Commission
itself in order to evaluate applications and make recommendations. This in
WXUQOHGFRPSODLQDQWWRVHHNWKHLQWHUYHQWLRQRIWKH2IÀFHRIWKH2PEXGVPDQ
EHFDXVHKHIHOWWKDWWKHPHPEHUVRIWKHVHOHFWLRQERDUGZKRZHUHRIÀFLDOV
who had themselves served in the Manufacturing and Services Department
for several years should have given better advice with regard to the selection
of the best and most appropriate candidate.
Complainant was particularly upset at the result of the selection process
because he had worked in the Section for thirty years as a panel beater and
VSUD\HUZKLOHWKHFDQGLGDWHZKRZDVSODFHGÀUVWKDGZRUNHGWKHUHIRURQO\
ten years and his tasks were limited to the removal, repair and replacement
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of vehicle tyres. Since this employee never carried out any vehicle body
repair work, panel beating and spraying which in his opinion were the most
important tasks in the Section, he felt that it was fairly obvious that his
technical knowledge was superior to that of the successful candidate and that
his technical skills and experience would undoubtedly have served him in
good stead if he had been selected for the position that had been advertised.

Facts of the case
The Vehicles and Plant Section where complainant was employed for several
years is responsible for the servicing and repair of vehicles and plant used
by the Ministry for Resources and Infrastructure and is manned by a range
of employees with different skills, trades and abilities including skilled
mechanics and technicians for car body repairs, panel beaters, sprayers, tyre
repairers and upholsterers for vehicle interior trim.
Complainant claimed that throughout his years in this Section he had
prepared several technical reports including estimates of costs for the repair
RIYHKLFOHVEHORQJLQJWRWKHGHSDUWPHQWWKDWZHUHLQYROYHGLQWUDIÀFDFFLGHQWV
and collisions. On other occasions he was asked to give his views on the
repair on cars belonging to other departments and was at times involved in
the day-to-day running and organization of the Section.
&RPSODLQDQWH[SODLQHGWKDWKHKDGLQKLVSRVVHVVLRQDFHUWLÀFDWHIRUSDQHO
beating and spraying issued to him by the owner of a private garage where
KHKDGSUHYLRXVO\ZRUNHGIRUWKUHH\HDUVDQGD&HUWLÀFDWHRI$FKLHYHPHQW
by the Employment and Training Corporation which attested his competence
as a panel beater and which was recognized by the Vocational Credentials
(YDOXDWLRQ%RDUGRIWKH0DOWD4XDOLÀFDWLRQ5HFRJQLWLRQ,QIRUPDWLRQ&HQWUH
DV IDOOLQJ ZLWKLQ /HYHO  RI WKH QDWLRQDO TXDOLÀFDWLRQV DQG FRPSHWHQFH
OHYHOV&RQYLQFHGWKDWWKHÀUVWSODFHGFDQGLGDWHFRXOGQRWSURYLGHVLPLODU
FHUWLÀFDWHVWRVKRZKLVSURÀFLHQF\FRPSODLQDQWZDVLQQRGRXEWWKDWKHZDV
EHWWHUTXDOLÀHGWRÀOOWKHSRVWRI$VVLVWDQW7HFKQLFDO2IÀFHU
The Ombudsman noted that the arguments that complainant raised in his
petition to the Prime Minister about this issue were to a large extent the same
RQHVWKDWKHSUHVHQWHGWRKLV2IÀFH7KH2PEXGVPDQDOVRIRXQGWKDWLQLWV
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UHSO\WRFRPSODLQDQWWKH0DQDJHPHQWDQG3HUVRQQHO2IÀFHRIWKH2IÀFHRI
the Prime Minister explained that after the Prime Minister had, in line with
section 1.1.10.1 of the Public Service Management Code, approved that his
petition be submitted to the Public Service Commission for its consideration,
the PSC had responded that after a careful review of all the issues raised
by complainant and after an evaluation of the way in which the selection
process unfolded, it was decided that no valid reasons emerged that could
justify a reversal of the board’s original decision and a change of the order of
merit of applicants for the post in question.
In its reply the Public Service Commission insisted that the selection
process was above board and had followed strictly the criteria that were
established and approved even before the selection process got under way.
The Commission found that in the assessment of candidates all these criteria
were applied in a uniform manner and concluded that every effort was made
by the selection board to ensure that its choice would be objective and fair
and based on a proper evaluation of the respective merits and aptitudes of all
the applicants.
In its response to the petition the Public Service Commission observed that
it is the responsibility of the selection board to assess the respective merits
RI HDFK DSSOLFDQW DQG WR GHWHUPLQH WKH ÀQDO RUGHU RI PHULW LQ WKH OLJKW RI
its assessment of eligible candidates. It was explained that the selection
SURFHVVXQGHUVFUXWLQ\QRWRQO\WRRNGXHDFFRXQWRIWKHTXDOLÀFDWLRQVRIHDFK
applicant but was also based on the judgement by each member of the board,
using the criteria that were set earlier, regarding the merits and capabilities
of each applicant in relation to the abilities and aptitudes of the other
contestants. Candidates had not been evaluated in isolation but the merit of
each one of them was weighed by reference to the merits of other applicants.
In this respect the Commission drew attention to the fact that experience and
TXDOLÀFDWLRQVZHUHRQO\WZRRIWKHFULWHULDRQZKLFKDSSOLFDQWVZHUHMXGJHG
and that three other criteria had been used to rank candidates in an objective,
just and equitable manner.
The Ombudsman understood that the PSC came to this conclusion in its
consideration of complainant’s grievance following the submission of a
detailed report by the selection board on the way in which it conducted the
whole exercise and a meeting between the Commission and members of the
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selection board where additional information was given and all the necessary
FODULÀFDWLRQVZHUHSURYLGHG

Considerations and comments by the Ombudsman
7KH2PEXGVPDQUHPDUNHGLQKLV)LQDO2SLQLRQRQWKLVFRPSODLQWWKDWWKH
selection process which gave rise to complainant’s concerns was conducted
and managed by the Public Service Commission which is set up under the
&RQVWLWXWLRQ RI 0DOWD VSHFLÀFDOO\ WR JLYH UHFRPPHQGDWLRQV WR WKH 3ULPH
0LQLVWHU RQ WKH DSSRLQWPHQW RI SXEOLF RIÀFHUV DQG RQ WKH H[HUFLVH RI
GLVFLSOLQDU\FRQWURORYHUSHUVRQVKROGLQJRUDFWLQJLQDQ\VXFKRIÀFH7KH
work of the PSC is not generally subject to scrutiny and the Commission is
protected from legal proceedings except in certain particular circumstances
that may be contested in court.
On the other hand the Ombudsman’s role and functions vis-à-vis the
Commission are circumscribed by the provisions of the Ombudsman Act that
allow him to investigate whether due consideration was given to issues raised
in petitions that reach the Commission from aggrieved persons and whether
the process by the Commission to examine any such petition was vitiated
by an action or decision that was contrary to law, wrong, based wholly or
partly on mistake of law or fact, improperly discriminatory or in any way
unreasonable or unjust.
Before proceeding to examine the selection procedures and the marks that
were allocated to complainant during this process the Ombudsman made it
clear that complainant was completely wrong to claim that in its evaluation
of applicants the selection board should have attached greater importance
to trades such as panel beating and spray painting to the detriment of other
skills. The Vehicles and Plant Section undertook a wide range of tasks such
as panel beating and spraying, tyre vulcanizing and rethreading and car
upholstery services and this meant that contrary to complainant’s opinion,
the experience of other applicants in other skills could not be discarded or
considered irrelevant by the selection board. Indeed, the board had rightly
agreed that these skills were as relevant and as important as complainant’s
own skills base and deserved to be given consideration in the same way that
his aptitude and abilities had been recognised.
39

The Ombudsman commented that it would have been a travesty of justice if
WKHERDUGDOORFDWHGPDUNVWRFRPSODLQDQWIRUKLVSURÀFLHQF\LQKLVRZQWUDGH
but failed to do likewise to other applicants with different skills especially
when it was clear that the call for applications made no mention whatsoever
WKDWSUHIHUHQFHZRXOGEHJLYHQLQWKHÀQDOVHOHFWLRQWRDQ\SDUWLFXODUVNLOO
or other. The original call for applications made no distinction between the
different skills of employees in the Manufacturing and Services Department
and complainant had no right to expect a favoured treatment at the expense
of his colleagues. The selection board would have erred to consider that
any particular trade was more important than other skills or to ignore the
individual capabilities of other applicants in the skill in which they were
specialized.
The Ombudsman ascertained in the course of his investigation that the
selection process was based on several criteria including 5HODWHGNQRZOHGJH
PDUNV 5HOHYDQWH[SHULHQFH  Abilities required in the job  /HYHO
of education  DQGPersonal qualities  &RPSODLQDQWZDVDZDUGHG
58% of the total marks by the selection board.
The Ombudsman commented that in any selection process marks allocated
to candidates under 5HODWHG NQRZOHGJH, Abilities required in the job and
Personal qualities are to a large extent dependent on the subjective judgement
E\PHPEHUVRIWKHVHOHFWLRQERDUGDQGDUHJHQHUDOO\LQÁXHQFHGE\WKHZD\
in which a candidate reacts during an interview and a candidate’s overall
response to issues raised during the interview. As is his wont in similar
RFFDVLRQVWKH2PEXGVPDQSRLQWHGRXWWKDWLWLVQRWWKHIXQFWLRQRIKLV2IÀFH
or indeed of the PSC, to alter the subjective judgement and evaluation by
members of a selection board of candidates that appear in front of them in an
interview. Neither can the Ombudsman be expected to pass an opinion on the
marks that were awarded or that ought to have been awarded to candidates
under these criteria. This is surely not his task or his function.
The Ombudsman, however, could not fail to observe that complainant’s
RYHUDOOPDUN HQDEOHGKLP WR EH FODVVLÀHG WKLUG ² DQG RI WKLV PDUN KH KDG
obtained 17 for 5HODWHG WHFKQLFDO NQRZOHGJH 14 for Abilities required in
the jobDQGIRUPersonal qualities. In this regard the Ombudsman felt that
it was opportune to point out that despite complainant’s observations about
the way in which the selection board evaluated his qualities and abilities
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under these three criteria, his misgivings were largely misplaced and there
ZDVHYLGHQFHIURPGRFXPHQWVSODFHGDWWKHGLVSRVDORIKLV2IÀFHWKDWWKH
board evaluated his merits under these headings strictly in accordance with
the sub-criteria for the allocation of marks as agreed upon even before this
process got under way.
The Ombudsman proceeded to review the allocation of marks by the
board under the two other criteria, namely /HYHORIHGXFDWLRQ and 5HOHYDQW
H[SHULHQFH. Given that candidates’ educational level was allocated 30 marks
E\WKHERDUGDQGWKDWWKLV\DUGVWLFNLVHDVLO\PHDVXUDEOHDQGYHULÀDEOHWKH
Ombudsman checked whether these marks were in fact allocated fairly. In
WKLVFRQQHFWLRQKHWRRNGXHQRWHRIWKHFHUWLÀFDWHVWKDWZHUHSUHVHQWHGE\
FRPSODLQDQWDQGRIKLVFODLPWKDWWKHÀUVWSODFHGFDQGLGDWHKDGQRVLPLODU
TXDOLÀFDWLRQVLQWKHWUDGHVWKDWLQKLVYLHZUHSUHVHQWHGWKHPRVWLPSRUWDQW
activity in the Section namely, panel beating and spraying but was quick
to disagree with complainant on this score and insisted that the call for
DSSOLFDWLRQVPDGHQRUHIHUHQFHDWDOOWRTXDOLÀFDWLRQVLQSDQHOEHDWLQJDQG
spraying.
Having ascertained that the selection board carefully evaluated the range of
VNLOOVDQGTXDOLÀFDWLRQVRIHDFKFDQGLGDWHDVZHOODVWKHFHUWLÀFDWHVVXEPLWWHG
E\ HDFK DSSOLFDQW WKH 2PEXGVPDQ FRQÀUPHG WKDW PDUNV DOORFDWHG WR
FRPSODLQDQWDQGWRWKHRWKHUFDQGLGDWHVZHUHIDLUDQGFRQVLVWHQWDQGUHÁHFWHG
WKHTXDOLÀFDWLRQVDQGFUHGHQWLDOVWKDWHDFKDSSOLFDQWVXEPLWWHGWRWKHERDUG
He was also able to verify that these marks were allocated in accordance
with a schedule that was established by the board before the selection task
was taken in hand and that the marks were allocated in a fair, credible and
consistent manner.
With regard to work experience that was related to the position in question, it
resulted to the Ombudsman that complainant scored 16 marks under 5HOHYDQW
H[SHULHQFH and it turned out that this was the highest mark awarded by the
board. The Ombudsman also found that on the basis of criteria set by the
selection board before it commenced its task, 10 out of the 25 marks under
this yardstick were directly linked to each applicant’s years of experience
LQKLVSDUWLFXODUÀHOG²DQGDVDPDWWHURIIDFWFRPSODLQDQWZDVDZDUGHG
marks for his work experience. This was the highest mark awarded to any
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DSSOLFDQWDQGGXO\UHÁHFWHGWKHIDFWWKDWWKHÀUVWWZRLQWKHÀQDOFODVVLÀFDWLRQ
had a lesser work experience than complainant.
With the remaining 15 marks allocated to “SUREOHPVROYLQJ” this meant that
the evaluation of candidates’ respective merits under the yardstick of relevant
work experience was no longer an objective evaluation that could be backed
E\ UHIHUHQFH WR FUHGHQWLDOV DQG FHUWLÀFDWHV EXW EHFDPH WR D ODUJH H[WHQW D
subjective assessment that depended on the performance of candidates in
front of the selection board during their interview. In similar circumstances
WKH2IÀFHRIWKH2PEXGVPDQLVFOHDUO\XQDEOHWRLQWHUYHQHVLQFHLWLVWKH
prerogative of board members to evaluate the performance of candidates
who appear in front of them and the Ombudsman has no right to comment on
HYHQWVWKDWKDSSHQLQWKHDEVHQFHRIKLVUHSUHVHQWDWLYHVRUZKHUHKLV2IÀFH
has no right to be present or to pass any judgment.
The Ombudsman, however, took this opportunity to point out that, in line
with a principle that he holds closely to his heart, in this selection process
members of the board had established the criteria that were to guide their
deliberations and their assessment of each candidate even before the process
got under way and before they were aware of the identity of the candidates
whom they were due to judge. This approach was commendable and ensured
added credibility and consistency to the whole selection exercise. This
SRVLWLYHDSSURDFKZDVHQKDQFHGE\WKH2PEXGVPDQ·VYHULÀFDWLRQRIWKHZD\
in which the process to allocate marks to candidates had unfolded – a process
that was characterized all along by consistency, fairness and uniformity and
without the least shadow of discrimination or unfairness.

Conclusion
Having taken into account the documentation that was made available in
connection with this selection process as well as the merits of the case, the
Ombudsman concluded that the PSC had given the utmost consideration to
all the issues raised by complainant in his petition to the Commission. The
PSC had dealt with this petition fairly while there was no evidence that it
had been handled in a manner that was contrary to law. As a result the
Ombudsman turned down complainant’s submission.
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Case No I 133
HOUSING AUTHORITY
The property owner who would not take no for an answer

The complaint
The owner of several premises that were expropriated by the Housing
$XWKRULW\DOOHJHGLQDFRPSODLQWZLWKWKH2IÀFHRIWKH2PEXGVPDQWKDWWKH
Authority acted illegally and in a discriminatory manner in his regard.
In his grievance complainant referred to a major project that was embarked
upon by the Housing Authority to regenerate and develop land in Msida by
the demolition of properties that were deemed to be substandard and the
building of new dwellings with a view to meeting the needs of people living
in the area. According to complainant, although the properties that he owned
in this area were not substandard and were in a good state of repair and
maintenance and even leased to third parties, yet since they fell within the
limits of the planned development, they were expropriated by the Government
to make way for the new housing project.
Complainant based his charge of illegality on the grounds that the apartments
due to be built by the Authority on expropriated property that had belonged
to him would be offered to the public under shared ownership arrangements
which would allow the owners at a later stage the possibility to resell the
property acquired under this scheme subject to certain conditions. He argued
that since in this way the occupiers of these apartments could enrich themselves
at the expense of the former owners of this property, its expropriation
could not be considered as having been done for “a public purpose” which
allows the Government to acquire property from individual landowners in
terms of the law. He also pointed out that since the project incorporated
several commercial outlets, this too indicated that the expropriation was not
motivated by the public interest.
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Complainant’s second charge of discrimination arose from his allegation
that a property that stood in the middle of the planned development had
been spared expropriation and the owner was even granted development
permission by the Malta Environment and Planning Authority to add another
ÁRRUWRWKLVSURSHUW\
Complainant explained to the Ombudsman that this project by the Housing
$XWKRULW\FRQVLVWHGRIÀYHSKDVHVDQGWKDWKLVSURSHUW\ZDVORFDWHGLQWKH
DUHD WKDW ZDV HDUPDUNHG IRU WKH IRXUWK SKDVH RI WKH VFKHPH  )RU VHYHUDO
\HDUV ZKLOH WKH ÀUVW WKUHH SKDVHV RI WKH SURMHFW ZHUH XQGHU FRQVWUXFWLRQ
he tried to reach an amicable settlement with the authorities but all his
efforts were unsuccessful. At one time he had even suggested that instead of
ÀQDQFLDOFRPSHQVDWLRQWKHDXWKRULWLHVZRXOGPDNHXSIRUWKLVH[SURSULDWLRQ
by allocating to his family one of the properties in the new development but
discussions on this compromise solution had stalled and led nowhere.

)DFWVDQGÀQGLQJV
By means of Government Notice No. 684 dated 22 October 1996 the
President of the Republic declared that the competent authority required
several premises in Msida “for a public purpose” in accordance with the
SURYLVLRQVRIWKH/DQG$FTXLVLWLRQ 3XEOLF3XUSRVHV 2UGLQDQFH &KDSWHU
RIWKH/DZVRI0DOWD 7KH1RWLFHDOVRVWDWHGWKDWWKHDFTXLVLWLRQRIWKHVH
premises in connection with slum clearance and urban renewal was to be
done by means of absolute purchase. A number of these premises belonged
to complainant’s family.
Upon being made aware of this declaration, complainant sought legal advice
and made representations in writing and by means of meetings with various
JRYHUQPHQWRIÀFLDOVZKRZHUHGLUHFWO\LQYROYHGLQWKLVKRXVLQJUHJHQHUDWLRQ
project including the Housing Authority. He insisted that the expropriation in
TXHVWLRQZDVQRWEHLQJFDUULHGRXWIRUDSXEOLFSXUSRVHDVGHÀQHGLQWKH/DQG
$FTXLVLWLRQ 3XEOLF3XUSRVHV 2UGLQDQFHVLQFHRQO\SULYDWHLQGLYLGXDOVDQG
families participating in the shared ownership initiative and not the public
LQJHQHUDOZRXOGHYHQWXDOO\EHQHÀWDQGKDYHWKHRSSRUWXQLW\WRDFTXLUHWKLV
property. Complainant pointed out that his property was being taken away
from him forcefully to his detriment and others would be allowed to make a
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gain at his expense while his right to enjoy his property was being violated.
In the meantime complainant’s proposal to be allocated an apartment in the
SURSRVHGQHZKRXVLQJGHYHORSPHQWLQVWHDGRIÀQDQFLDOFRPSHQVDWLRQWKDW
he deemed inadequate continued to face a brick wall.
Among the considerable amount of documents spanning a ten-year period
that were exchanged with the government authorities on this issue and that
ZHUHVXEPLWWHGE\FRPSODLQDQWWRKLV2IÀFHWKH2PEXGVPDQFDXJKWVLJKW
of a letter that was sent directly by the Minister for Social Policy in October
2000 to complainant. In this letter he was told fairly and squarely that the
Government was determined to implement this housing project in accordance
with plans that had been approved by the Malta Environment and Planning
$XWKRULW\7KH0LQLVWHUZHQWRQWRVWDWHWKDWGHVSLWHYDULRXVHIIRUWVWRÀQGD
mutually acceptable solution to this impasse it proved impossible to do so and
KHKDGQRRWKHURSWLRQEXWWRFRQÀUPKLVLQVWUXFWLRQVWKDWDOOWKHQHFHVVDU\
steps were to be taken so that this housing project would be implemented as
soon as possible. This letter put paid to complainant’s proposal and ruled out
WKHSRVVLELOLW\RIÀQGLQJDVROXWLRQRQWKHOLQHVWKDWKHKDGSXWIRUZDUG
Undaunted, complainant continued to press his demand and in 2002 he
presented a judicial protest where he challenged “the public purpose” of the
acquisition although, for reasons of his own, he never followed this action by
instituting court proceedings against the Government.
Still undeterred, complainant continued to press his proposal for alternative
accommodation in the new apartment block planned by the Housing
Authority but this suggestion was again turned down in another letter sent to
him by the Minister for Social Policy in November 2002. In this letter the
Minister declared that although in terms of the law in cases of expropriation
the Government was obliged to pay adequate compensation to owners, it had
no obligation to provide compensation in the form of alternative premises.
,Q )HEUXDU\  FRPSODLQDQW SUHVHQWHG D MXGLFLDO OHWWHU LQ WKH )LUVW +DOO
RI WKH &LYLO &RXUWV DQG UHTXHVWHG WKH +RXVLQJ$XWKRULW\ WR UHDFK D ÀQDO
agreement on the matter.
In May 2006 the Housing Authority explained to complainant in writing
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that whereas the Authority offers alterative accommodation to residents of
premises that are demolished to make way for new projects, it is then up to
the Lands Department to offer compensation to owners of these premises. It
was suggested that complainant should take up the matter directly with the
Commissioner of Lands.
In September 2006 complainant presented another judicial protest against
the Minister responsible for housing, the Housing Authority and the Director
of the Housing Construction and Maintenance Department of the Ministry
IRUWKH)DPLO\DQG6RFLDO6ROLGDULW\LQUHVSHFWRIWKHVHYHQSUHPLVHVWKDWKH
owned and that had been acquired by the Government. This judicial protest
made reference to his earlier submissions to the Government and to the
variations that were made to original plans for the Msida regeneration project
that enabled various residents and owners to be provided with alternative
accommodation whereas in other instances the area of the property that
was expropriated was reduced to allow for representations that were made
by the owners of these properties. Complainant demanded that he should
receive the same treatment and held that since the possibility of alternative
accommodation in fact existed, this meant that he was the subject of
discrimination. However, this protest too was not followed by the institution
of legal proceedings.

Considerations by the Ombudsman
7KH 2PEXGVPDQ FRQVLGHUHG ÀUVW FRPSODLQDQW·V UHTXHVW WR KLV 2IÀFH WR
declare the acquisition of premises belonging to him as an illegal action since
the way in which the housing scheme in question had developed did not
VDWLVI\WKHUHTXLUHPHQWRIDSXEOLFSXUSRVHDVGHÀQHGE\ODZ
7KH2PEXGVPDQREVHUYHGVWUDLJKWDZD\WKDWLWLVQRWWKHIXQFWLRQRIKLV2IÀFH
WRGHÀQHWKHODZRUWRGHWHUPLQHWKHOHJDOLW\RURWKHUZLVHRIDQDFTXLVLWLRQ
process done by the Government since this function pertains exclusively to
the Courts of Justice and there are several cases of this nature that had been
decided by the Maltese Courts. He declared that complainant might therefore
ZLVKWREHJXLGHGE\MXGJHPHQWVWKDWZHUHPDGHLQWKH)LUVW+DOORIWKH&LYLO
Court and the Constitutional Court in similar instances.
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The Ombudsman then passed on to consider the allegation that complainant
was subject to discrimination when the government authorities refused his
SOHDIRUDOWHUQDWLYHDFFRPPRGDWLRQLQVWHDGRIÀQDQFLDOFRPSHQVDWLRQGHVSLWH
his clear preference for this solution.
The Ombudsman noted that section 14 of Act XXI of 1995 precludes him
from examining a complaint “XQOHVV LW LV PDGH QRW ODWHU WKDQ VL[ PRQWKV
IURPWKHGD\RQZKLFKWKHFRPSODLQDQWÀUVWKDGNQRZOHGJHRIWKHPDWWHUV
FRPSODLQHG DERXW EXW WKH 2PEXGVPDQ PD\ FRQGXFW DQ LQYHVWLJDWLRQ
SXUVXDQW WR D FRPSODLQW QRW PDGH ZLWKLQ WKDW SHULRG LI KH FRQVLGHUV WKDW
WKHUHDUHVSHFLDOFLUFXPVWDQFHVZKLFKPDNHLWSURSHUWRGRVR.” He pointed
out that from correspondence that was presented by complainant there were
indications that he received negative replies to his request way back in 2002
ZKLOH LQ 0D\  WKH +RXVLQJ $XWKRULW\ JDYH KLP IXUWKHU FODULÀFDWLRQ
regarding its policy to provide alternative accommodation.
,Q KLV )LQDO 2SLQLRQ RQ WKLV JULHYDQFH WKH 2PEXGVPDQ REVHUYHG WKDW
complainant had been engaged with the authorities on this issue for around
ten years. Six years after he received a negative reply from the Minister and
WZR\HDUVDIWHUWKH+RXVLQJ$XWKRULW\FODULÀHGLWVSROLF\LQVLPLODULQVWDQFHV
complainant continued to contest the authorities’ decision while after two
PRUH \HDUV IURP WKHVH GHFLVLRQV KH VRXJKW UHFRXUVH WR WKH 2IÀFH RI WKH
Ombudsman.
The Ombudsman ruled that clearly this element of complainant’s case
ZDVSUHVFULEHGLQWHUPVRIVXEVHFWLRQ  RIWKH2PEXGVPDQ$FW
He also ruled that considering the situation as it resulted from documents
submitted by complainant, he did not consider that there were any special
circumstances that warranted his investigation.
,QYLHZRIWKLVWKH2PEXGVPDQGHFLGHGDWWKLVVWDJHWKDWKLV2IÀFHVKRXOG
not entertain this complaint any further.
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Case No I 146
VETERINARY SURGEONS’ COUNCIL

7KH&RXQFLOWKDWWRRNÀIWHHQPRQWKVWRSHUIRUPDVWDWXWRU\GXW\
that should by law have been concluded in four months

The complaint
$ YHWHULQDU\ VXUJHRQ FRPSODLQHG ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ LQ
April 2008 about excessive delay in the issue of a warrant to enable him to
SUDFWLVHKLVSURIHVVLRQ$OWKRXJKÀIWHHQPRQWKVHDUOLHULQ)HEUXDU\
he applied to the Veterinary Surgeons’ Council for a warrant to practise as a
veterinary surgeon and by law it should have been issued within four months,
the warrant was still pending
Complainant alleged that the Veterinary Surgeons’ Council lacked a proper
administrative set up and that the Veterinary Surgeons’ Register had not
been updated as required by law. He was also dismayed that this situation
made him lose several opportunities to practise his profession in Malta and
in the EU while owing to the delay for which the Council was responsible,
he paid a higher registration fee to the Royal College of Veterinary Surgeons
of the UK because by the time that the problem was solved this fee rose from
£stg70 to £stg285.

Facts of the case
Complainant graduated in Veterinary Medicine and Surgery from an Italian
university in July 2006 and applied to the Veterinary Surgeons’ Council in
)HEUXDU\IRUDZDUUDQWXQGHUVXEDUWLFOH  RIWKH9HWHULQDU\6HUYLFHV
Act1. However, eight months later he was only granted by the Council what
he referred to as a “letter of tolerance” and as a temporary warrant and still
could not, in terms of the law, practise his profession privately or in the
public service.
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,Q'HFHPEHUFRPSODLQDQWZDVHPSOR\HGRQDGHÀQLWHFRQWUDFWDV-XQLRU
9HWHULQDU\2IÀFHUZLWKWKH0LQLVWU\IRU5XUDO$IIDLUVDQGWKH(QYLURQPHQW
ZKLOHLQ2FWREHUKHZDVDSSRLQWHG-XQLRU9HWHULQDU\2IÀFHULQWKHVDPH
PLQLVWU\RQDQLQGHÀQLWHFRQWUDFW$OWKRXJKWKHFDOOIRUDSSOLFDWLRQVREOLJHG
successful candidates to apply on condition that they would attain their
warrant by the Veterinary Surgeons’ Council by end 2007, his appointment
made no reference to this requirement.
&RPSODLQDQWH[SODLQHGWKDWKHZDVLQWHUHVWHGLQÀQGLQJZRUNLQWKH8.EXW
QHHGHGÀUVWWREHUHJLVWHUHGZLWKWKH5R\DO&ROOHJHRI9HWHULQDU\6XUJHRQV
of the UK. To this end he submitted a letter of Good Professional Conduct
issued to him by the Veterinary Surgeons’ Council in January 2008. This
letter of good professional standing was, however, rejected since it was not
RQIRUPDOKHDGHGSDSHUDQGGHYRLGRIDQRIÀFLDOVWDPSDQGKDGQRVHDORU
crest of the Maltese registration authority embossed on it while neither did
it include his registration number. The issue was resolved some time later
following an exchange of emails between the Council and the Royal College
of Veterinary Surgeons.
)RU\HDUVUHJLVWUDWLRQDQGSURFHVVLQJRIDSSOLFDWLRQVIRUWKHJUDQWRIDZDUUDQW
to practice as a veterinary surgeon was a function pertaining to the Medical
&RXQFLOZKLFKDOVRLVVXHGFHUWLÀFDWHVRIUHJLVWUDWLRQZLWKLWVRZQVWDPSDQG
seal. However, with the coming into force of the Veterinary Services Act
LQ )HEUXDU\  LW EHFDPH WKH GXW\ RI WKH 9HWHULQDU\ 6XUJHRQV· &RXQFLO
that was set up under article 39 to “DGYLVH DQG PDNH UHFRPPHQGDWLRQV
WR WKH 3UHVLGHQW RI 0DOWD FRQFHUQLQJ WKH JUDQW RI ZDUUDQWV WR YHWHULQDU\
surgeons to practise their profession” and to “NHHSD5HJLVWHULQUHVSHFWRI
VXFKSURIHVVLRQDQGSURIHVVLRQVDQGWUDGHVVXSSOHPHQWDU\WRWKHYHWHULQDU\
profession”.
6XEDUWLFOH  RIWKH9HWHULQDU\6HUYLFHV$FWSURYLGHVWKDWDZDUUDQWVKDOO
EHJUDQWHGWRDQDSSOLFDQWZKRSURGXFHVDFHUWLÀFDWHLVVXHGE\WKH&RXQFLO
VKRZLQJ WKDW LW LV VDWLVÀHG WKDW WKH DSSOLFDQW LV D JUDGXDWH LQ YHWHULQDU\
_________
1
´1RSHUVRQVKDOOSUDFWLVHDVDYHWHULQDU\VXUJHRQXQOHVV²
  D KHKROGVDZDUUDQWWRSUDFWLVHIURPWKH3UHVLGHQWRI0DOWDDQG
(b) his name is registered in the Veterinary Surgeons’ Register.µ VXEDUWLFOH  RIWKH
9HWHULQDU\6HUYLFHV$FW 
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PHGLFLQH DQG VXUJHU\ RU LQ SRVVHVVLRQ RI D GHJUHH RU IRUPDO TXDOLÀFDWLRQ
UHFRJQL]HGE\WKH&RXQFLO6XEDUWLFOH  UHTXLUHVWKH&RXQFLOWRNHHSWKH
Veterinary Surgeons’ Register with the name of every veterinary surgeon to
whom a warrant has been granted by the President of Malta.
When drawn into the matter by the Ombudsman, the Chairman of the Council
gave complainant’s registration number and said that documents prepared
by the Council regarding complainant’s licence had been endorsed by the
Minister for Rural Affairs and the Environment and his warrant was signed
by the President on 11 June 2008.

Considerations by the Ombudsman
Complainant felt aggrieved because although in terms of the law following
KLVDSSOLFDWLRQLQ)HEUXDU\KLVOLFHQFHWRSUDFWLVHKLVSURIHVVLRQDVD
Veterinary Surgeon had to be issued within four months2, the Council failed
to meet this deadline.
This meant that complainant was engaged to practise as a Veterinary Surgeon
in the public service despite the fact that the law states that it is illegal to
practise this profession without a licence from the President of Malta. It
also meant that he was effectively in breach of the law when carrying out his
duties since, according to the Ombudsman, the “letter of tolerance” issued to
him by the Veterinary Surgeons’ Council could not be validly considered as
a substitute for the warrant from the President since the law makes no such
provision.
The Ombudsman observed that although the Veterinary Surgeons’ Council
is obliged by law to conclude within four months the process in respect of
an application for the issue of a licence, it was only in early December 2007
that the Chairman of the Council informed him that after having examined
his application for the issue of a warrant by the President, the Council was
_________
2
“A designated authority for a regulated profession shall consider an application as soon
DVLWLVUHDVRQDEO\SUDFWLFDEOHDQGVKDOOQRWLI\WKHDSSOLFDQWRILWVGHFLVLRQWRJHWKHUZLWKWKH
UHDVRQVXSRQZKLFKLWLVEDVHGZLWKLQIRXUPRQWKVRIUHFHLSWRIDOOWKHUHOHYDQWGRFXPHQWV.”
DUWLFOHRIWKH0XWXDO5HFRJQLWLRQRI4XDOLÀFDWLRQV$FW 
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VDWLVÀHGWKDWKHIXOÀOOHGDOOWKHREOLJDWLRQVDQGQRPLQDWHGKLPRQ2FWREHU
2007 for the issue of a warrant by the President. The Chairman went on to
inform him, however, that ´ « XQWLO VXFK WLPH DV WKH RIÀFLDO SDSHUZRUN
GXO\VLJQHGE\WKH3UHVLGHQWRIWKH5HSXEOLFRI0DOWDLVÀQDOLVHG\RXPD\
FRQVLGHUWKLVFRPPXQLFDWLRQDVDQDXWKRULVDWLRQWRSUDFWLVHWKHYHWHULQDU\
profession in Malta.”
This was in fact the “letter of tolerance” referred to by complainant – a
document which was not valid at law since only the President of the Republic
can authorise an applicant to practise the profession and the Council has no
right to authorise such practice. The Ombudsman pointed out that since in
terms of the Veterinary Services Act the Council’s function is to recommend
to the President to issue warrants to eligible applicants and to register
their names after the President had signed their warrants, complainant’s
registration and, possibly, that of others in his situation, would appear to be
invalid at law.
The Ombudsman pointed out that the Council as constituted at the time that
he reviewed this grievance was not at fault in respect of the delay between
WKH WLPH ZKHQ FRPSODLQDQW VXEPLWWHG KLV DSSOLFDWLRQ LQ )HEUXDU\ 
DQG ZKHQ WKH QHZO\ FRQVWLWXWHG &RXQFLO ÀUVW GLVFXVVHG KLV DSSOLFDWLRQ LQ
October 2007. He noted that although the Ministry for Rural Affairs and the
Environment wrote in June 2007 that the Council had been reconstituted, its
formation was at a standstill for a long time because problems arose regarding
the appointment and election of some members and as a result no decisions
could be taken in the absence of a properly constituted Council.
The Ombudsman commented that the newly constituted Council found that
the previous Council left several applications for warrants pending and that
it did not have its own stamp, seal or letterhead to attest its authority or even
DWHPSODWHIRULWVFHUWLÀFDWHVRIUHJLVWUDWLRQ+RZHYHUDOWKRXJKWKHSUHYLRXV
Council left a backlog of applications and utter confusion on the procedures
to be followed – a situation which the Ombudsman termed “deplorable” – he
still concluded that the new Council did not show the required diligence to
expedite the action that was necessary to remedy immediately the situation
which it inherited in respect of the practice of the profession.
The Ombudsman commented that when the Veterinary Surgeons’ Council
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started to look at pending matters, including complainant’s case, it appeared
WR KDYH EHHQ VDWLVÀHG WKDW DW OHDVW LQ WKLV FDVH LW ZDV HQRXJK WR FRUUHFW
this situation by an email sent in December 2007 and aimed at reassuring
complainant that he could practise his profession even though this document
was legally invalid. The Ombudsman noted that after complainant resorted
WRKLV2IÀFHWKH&RXQFLOVWDUWHGWRWDNHDSSURSULDWHDFWLRQDQGWKDWLWZDV
only in May 2008 that it prepared the necessary warrant for the President’s
signature.
The Ombudsman pointed out that while he recognized that the present
&RXQFLOZDVVHULRXVO\KDPSHUHGLQLWVZRUNE\WKHXQMXVWLÀDEOHGHOD\DQGWKH
LQDFWLRQRIWKHSUHYLRXV&RXQFLOLWZDVDIDFWWKDWLWWRRNWKLV&RXQFLOÀIWHHQ
months to perform a statutory duty that it was bound by law to conclude in
four months. This lack of urgency by the Council when the livelihood of
FRPSODLQDQW DQGSRVVLEO\RWKHUV ZDVDWVWDNHDWWUDFWHGFULWLFLVPIURPWKLV
2IÀFHDQGLWZDVRQO\IROORZLQJWKH2PEXGVPDQ·VQXGJHWKDWFRPSODLQDQW·V
application to practise his profession was at long last resolved.
Since the Veterinary Surgeons’ Council did not challenge complainant’s
claim that he paid a higher registration fee to the Royal College of Veterinary
6XUJHRQVEHFDXVHWKHFHUWLÀFDWLRQVHQWE\WKH&RXQFLOODFNHGWKHQHFHVVDU\
authentication, the Ombudsman considered this as further proof that the
Council still lacked the basic administrative infrastructure and the tools that
ZHUHQHFHVVDU\WRLVVXHLWVRZQRIÀFLDOGRFXPHQWV
The Ombudsman commented that the Veterinary Services Act, unlike the
Health Care Professions Act, does not provide for a non-judiciary appeals
board where decisions or failures of the Council can be reviewed. He
therefore recommended that the authorities might wish to consider reviewing
the Act on the lines of the Health Care Professions Act.
The Ombudsman observed that this case revealed a negative aspect in the
practice of public administration that was disturbing when an institution set
up by law and a government ministry favoured a state of illegality by allowing
complainant to practise the veterinary profession and the provisions of the
Veterinary Services Act regarding practice of this profession were ignored.
He insisted that there could be no compromise on the basic principles of
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good governance that no one is above the law and that laws and regulations
approved by Parliament bind the government just as and to the same extent
that they bind ordinary citizens. Indeed, the public administration in its
various manifestations is in duty bound to set an example not only by abiding
by all existing laws, rules and regulations but also by being seen to be doing
so. All statutory bodies, including those set up under the Constitution, should
act as guardians of the rule of law and adhere to these principles.
The Ombudsman insisted that the public administration has no right to act
DVLIDODZRUUHJXODWLRQGRHVQRWH[LVW1RUFDQLWDFWLQGHÀDQFHRIWKHPRU
avoid them by devious means. Rather than issuing a letter of tolerance and
allowing a state of illegality to persist, the authorities ought to have ensured
compliance with the law, especially if lack of action by the Council, as in this
FDVHFRXOGKDYHH[SRVHGWKHDGPLQLVWUDWLRQWRMXVWLÀHGFODLPVIRUGDPDJHV
by injured parties.
While the brunt of his censure in respect of the situation that he found in
the regulation of the veterinary profession should be borne by the previous
Veterinary Surgeons’ Council and, to a lesser extent by the present one,
the Ombudsman felt that he could not but criticise the authorities that had
acquiesced for a long time to this state of illegality.
The Ombudsman commented that when complainant was allowed to practise
professional veterinary activity in the public service on the strength of a
OHWWHURIWROHUDQFHWKLVWRRNSODFHLQGHÀDQFHRIDQH[SUHVVSURYLVLRQRIWKH
Veterinary Services Act. Responsibility for this action must rest upon the
Council that granted such authorisation and effectively usurped the powers
of the President who alone is the depository of the right to issue warrants
to veterinary surgeons. Responsibility also rested upon the authorities who
sanctioned the use of complainant’s professional services when they could
not at law do so.
The Ombudsman insisted that the public administration would do well to
keep these basic principles of good governance in mind.
Conclusion
On the basis of the above considerations the Ombudsman sustained the
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complaint because of failure by the Veterinary Surgeons’ Council to ensure
WLPHO\DFWLRQWRÀQDOLVHWKHLVVXHRIDOLFHQFHWRFRPSODLQDQWLQWHUPVRIWKH
law. This failure had caused him serious inconvenience. However, since
the issue of a licence to complainant on the lines required by law had in the
meantime been resolved, the Ombudsman stated that there was no further
action to be taken on this aspect of the grievance.
While appreciating the fact that the new Council was doing its best to rectify
a situation that was allowed to degenerate for several years to the detriment
RI TXDOLÀHG YHWHULQDU\ VXUJHRQV WKH 2PEXGVPDQ KRSHG WKDW FRUUHFW DQG
transparent procedures being adopted by this Council would raise the
standards of regulation in this profession to the high level found in other
kindred professions.
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Case No I 209
MALTA COUNCIL FOR CULTURE AND THE ARTS

The Christmas lights competition that gave rise to discord

The complaint
7KH FRPPLWWHH RI D PXVLFDO VRFLHW\ VXEPLWWHG D FRPSODLQW WR WKH 2IÀFH
of the Ombudsman and asked for an investigation on the results of a street
lighting competition organized by the .XPPLVVMRQL1D]]MRQDOL)RONORU for
commercial streets during Christmastime in 2007.
+DYLQJ SODFHG WKLUG EXW ÀUPO\ EHOLHYLQJ WKDW WKHLU HIIRUWV GHVHUYHG EHWWHU
the committee members of this society alleged that they were victims of
discrimination. They claimed that the adjudication process was vitiated by
an utter lack of transparency and was undermined by the fact that a member
of the .XPPLVVMRQL1D]]MRQDOL)RONORU and of the Malta Council for Culture
and the Arts was at the same time a member of the musical society which had
participated in this competition for several years and managed to carry off
the top awards in the last three years.
It was alleged that the competition was also beset by various other
shortcomings. It was claimed, for instance, that although photos of some
of the streets that took part were not delivered in time to the Kummissjoni
1D]]MRQDOL)RONORU as stipulated in the rules that governed this competition,
WKHVHVWUHHWVKDGQRWEHHQGLVTXDOLÀHG7KLVZDVFRQÀUPHGE\WKHIDFWWKDW
the electronic site of the Kummissjoni continued to show photos that were
taken of these streets in the previous year until they were eventually replaced
by photos that showed the decorative lights for 2007.
)XUWKHUPRUH LW ZDV PDLQWDLQHG WKDW WKH &KULVWPDV OLJKWV LQ RQH RI WKHVH
streets were not switched on during most evenings in the last ten days of
December and that on several other days various lighting effects on these
outdoor decorations failed to work properly and were not even repaired.
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Facts of the case
Before proceeding to investigate the complaint the Ombudsman sought to
establish the identity of the person against whom this allegation had been
PDGHDQGWRÀQGWKHUROHWKDWWKLVSHUVRQRFFXSLHGLQWKHKummissjoni and
LQWKH&RXQFLODVZHOODVWKHSHULRGZKHQKHRFFXSLHGWKLVSRVLWLRQ)URP
details that he gathered, however, it emerged clearly that this individual had
no connection at all both in the organization of the 2007 Christmastime street
lighting competition as well as in the adjudication of displays that were set up
by entrants. The Ombudsman understood that these issues had also featured
in a request by the musical society for an investigation by the Malta Council
for Culture and the Arts that reached the same conclusions.
The Ombudsman’s investigation regarding this complaint and the review of
documentation presented by the parties involved in the dispute revealed that
QRVSHFLÀFSURFHGXUHVZHUHLQSODFHUHJDUGLQJWKHDSSRLQWPHQWRIPHPEHUV
of the adjudicating committee while there were also no hard and fast rules
on the manner in which members would select the best decorated street.
The secretary of the Kummissjoni explained to the Ombudsman that whereas
some members of this adjudication board were replaced every year, others
retained their position year in, year out. The secretary also admitted that the
Kummissjoni was inadequately manned and that its work was not organized
properly.
)DFHG ZLWK WKHVH ÀQGLQJV WKH 2PEXGVPDQ GHFODUHG WKDW KH EHOLHYHG WKDW
the whole system should be reviewed critically and overhauled in a serious
manner to ensure the introduction of an element of transparency that is
crucial to any selection process. He pointed out that in putting forward
this recommendation he was aware that most members in societies and
organizations that participate in these activities do so in their own free time
DQGWKDWVRPHWLPHVHQWUDQWVHYHQJRWKURXJKSHUVRQDOVDFULÀFHDQGQRVPDOO
expense in order to design, install and erect these street illuminations and to
build these displays.
The Ombudsman stated that in all aspects of public administration, even in
issues that might seem rather unimportant and mundane when compared to
RWKHUPRUHVLJQLÀFDQWLVVXHVLWLVLPSRUWDQWWRREVHUYHWKHEDVLFSULQFLSOHV
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of good governance. Not only is it essential to ensure that the principles that
should underline a just and fair administration are always observed but it is
also important to ensure that this is seen to be so at all times.
The Ombudsman declared that the manner in which participants in this
competition were judged had revealed a lack of proper organization while it
also emerged clearly that the administrative set up that was supposed to be
responsible for this competition lacked the ability to organize and coordinate
this activity. The secretary of the KummissjoniZDVLQIDFWWKHÀUVWWRDGPLW
WKHVHZHDNQHVVHVDQGFRQÀUPHGWKDWWKHKummissjoni repeatedly ignored and
failed to investigate reports and complaints that reached it by participating
organizations and to look into allegations on failure to observe regulations.
In this regard the Ombudsman referred to rules that were supposed to apply
for the competition for the best festive lights during the Christmas festivities
in commercial areas. Although these rules laid down that each member of the
adjudication board was expected to use his own judgment to allocate points
according to a set of published criteria such as the originality of the design
and of the overall layout, the colour scheme of the decorations, the quality of
materials used and the way in which displays conveyed the message of the
Christmas period and the spirit of the occasions as well as the general effects
of the illuminations and the street decorations both during night and during
daytime, there were indications that these criteria had been largely ignored.
The Ombudsman found, for instance, that the individual members of the
selection board simply indicated their preferences on a sheet that they handed
to the Kummissjoni without backing their choice by reference to a points
system on the various guidelines that were supposed to guide their verdict.
7KLV PHDQW WKDW MXGJHV PHUHO\ JDYH WKHLU ÀUVW WKUHH SUHIHUHQFHV ZLWKRXW
providing any details on the criteria on which they had based their selection
of the winners of the competition.
The Ombudsman also found that although participants were expected to
observe several conditions that were laid down by the Kummissjoni Nazzjonali
)RONORU such as, for instance, that the displays of lighting in streets and on the
facades of participating organizations had to be illuminated between 5pm and
8 30pm from 15 December 2007 to 1 January 2008 and that each participant
had to send to the Kummissjoni by 17 December 2007 a CD containing two
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photos of their illuminations, one taken during daytime and the other during
night time, no sanctions or penalties were attached to these obligations in
the case of participants who failed to comply. In fact the complaint that was
submitted to the Ombudsman centred round these two conditions that were
allegedly ignored with impunity by the winning organization.
The Ombudsman pointed out that even representatives of the Malta Council
for Culture and the Arts agreed during his investigation that a formal
administrative set up needed to be established that would coordinate better the
activities of the Kummissjoni and introduce a greater element of transparency
in its operations. The Ombudsman also found that work was under way by the
Council to establish new rules for these activities while action was in hand to
ensure that the .XPPLVVMRQL1D]]MRQDOL)RONORU would only be reconstituted
after it had been properly restructured. In this regard the Ombudsman noted
that at the same time that the results of the Christmas 2007 competition were
announced, the Kummissjoni itself took this opportunity to invite participants
to submit their own proposals with a view to improving the organization of
this activity and further promote the spirit of Christmastide – which was after
all the main purpose behind the organization of this competition.
While insisting that the work of the Kummissjoni should be backed by a
serious and transparent administration, the Ombudsman was of the opinion,
however, that the streets that were mentioned in the complaint should not
EHDXWRPDWLFDOO\GLVTXDOLÀHGEHFDXVHWKHUHJXODWLRQVPDGHQRUHIHUHQFHWR
consequences participants would face when, for some reason or other, they
failed to observe rules and regulations.
The Ombudsman therefore ruled that in view of these reasons the request to
eliminate the participating streets that had not observed the rules should not
be accepted. At the same time he recommended that the Malta Council for
Culture and the Arts should lay down a new set of regulations for the street
lighting competition and ensure that the organization of this activity would be
more credible and serious. In this way similar embarrassing situations would
in future be avoided. The Ombudsman also recommended that changes be
introduced as a matter of urgency so that the next Christmastide competition
will be better organized and not give rise to further controversy.
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Conclusion
The Ombudsman concluded that the basic principles of good administration
and proper governance should be observed in all spheres of public
administration including areas of activity which to some people might seem
unimportant and perhaps not deserving of much attention. He insisted that
all public competitions should be organized under clear and transparent rules
that not only ensure that participants will observe them but will also make
it clear that sanctions will be imposed whenever rules and regulations are
ÁRXWHG
The Ombudsman stated that the system whereby the competition was run
XQGHUDVHWRIUXOHVWKDWDUHÁH[LEOHDQGWKDWFRXOGEHPDQLSXODWHGDFFRUGLQJWR
circumstances for the Kummissjoni’s own expedience should stop forthwith.
This approach not only showed a singular lack of seriousness in the way in
which the Kummissjoni carried out its functions but also served to generate a
sense of mistrust in the institution and in its operations.
The Ombudsman concluded by recommending that the regulations in
question should be revised as a matter of urgency and a new set of rules
should be introduced and applied fairly so that decisions by the Kummissjoni
will be based in future on impartial and objective criteria that will nip any
contestation in the bud.
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Case No I 324
HEALTH DIVISION

The casual employee who lost on both counts

The complaint
$\RXQJHPSOR\HHDSSURDFKHGWKH2IÀFHRIWKH2PEXGVPDQWRFRPSODLQ
WKDWDIWHUWKUHH\HDUVKHUGHÀQLWHEDFNWREDFNFRQWUDFWDVD&DVXDO6XEVWLWXWH
Clerk with the Health Division was unjustly terminated with effect from
8 August 2008. She was deeply upset because the termination of her job
happened despite the fact that a few months earlier, in mid-December 2007,
she had been told in writing of her prospects to join the public service on a
permanent basis after she had completed four years of uninterrupted service
even if the person whom she was replacing would return back to work.
She further alleged that the Health Division failed its duty when she had not
been informed that an open call for applications for the post of Clerk in the
public service had been published and as a result she was unaware of this
opportunity and missed her chance to apply.

Facts of the case
On 4 July 2005 complainant entered into a one-year contract with the Health
Division as a Casual Substitute Clerk. Paragraph 3 of her contract stated
that her engagement was effective “GXULQJWKHDEVHQFHRQXQSDLGOHDYHRI
0V 11 D &OHUN LQ WKH 0LQLVWU\ DQG LW PD\ EH WHUPLQDWHG «« SULRU WR
WKHH[SLU\RIWKHSHULRGRIHQJDJHPHQW««XSRQWKHUHWXUQWRZRUNRIWKH
SXEOLFRIÀFHUEHLQJVXEVWLWXWHG.” Paragraph 8 of the contract reiterated that
the Division was free to terminate this agreement without any reference to
WKH3XEOLF6HUYLFH&RPPLVVLRQXSRQWKHUHWXUQWRZRUNRIWKHSXEOLFRIÀFHU
with whom she had been twinned or when the contract period expired.
Complainant’s contract was, however, subsequently extended for another
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year on two occasions in July 2006 and July 2007 and she continued to work
at the Health Division under the terms of her original contract.
During his investigation the Ombudsman found that in a letter dated 14
'HFHPEHU  LQ FRQQHFWLRQ ZLWK FRPSODLQDQW·V GHÀQLWH FRQWUDFW RI
HPSOR\PHQWWRZKLFKVKHKDGUHIHUUHGLQWKHÀUVWSDUWRIKHUJULHYDQFHWKH
Permanent Secretary at the Ministry of Health, the Elderly and Community
Care had informed her that for the purpose of Legal Notice 51 of 2007 under
the Employment and Industrial Relations Act1 there was an objective reason
ZK\KHUFRQWUDFWVKRXOGUHPDLQDFRQWUDFWRIVHUYLFHIRUDÀ[HGWHUPQDPHO\
that it was essentially a back-to-back contract of service whereby she stood
in replacement of a Clerk who was availing herself of her parental leave. He
hastened to assure her, however, that this should not be taken to mean that
in this way her contract was being brought to an end and added that if the
FXUUHQWVLWXDWLRQFRQWLQXHGWRSUHYDLOKHUGHÀQLWHFRQWUDFWRIVHUYLFHFRXOG
even be extended for a further period.
The letter went on to state that although the law gave them no automatic
ULJKW WR LQGHÀQLWH HPSOR\PHQW WKH *RYHUQPHQW KDG GHFLGHG WKDW &DVXDO
Substitute Clerks who remain in their post for an uninterrupted term of four
\HDUVZRXOGEHRIIHUHGDVVLPLODWLRQLQWKHSXEOLFVHUYLFHIRUDQLQGHÀQLWHWHUP
in a scale with a rate of pay that would be comparable to their current basic
pay. Complainant was assured that in this event, as soon as the employee
whom she was replacing would report back for work, she would be detailed
E\WKH0DQDJHPHQWDQG3HUVRQQHO2IÀFH 032 WRFDUU\RXWFRPSDUDEOH
duties in any other government ministry or department where her services
would be required.
7KH OHWWHU ZHQW RQ WR LQIRUP FRPSODLQDQW WKDW HYHQ LI VKH EHQHÀWHG IURP
these new arrangements she would be entitled to submit her application for a
post in the public service under any call for applications issued by the Public
Service Commission and to which she was eligible as if she were already on
the government’s permanent establishment.
However, much to her disappointment, seven months later on 10 July 2008
FRPSODLQDQWUHFHLYHGDOHWWHUZKHUHVKHZDVWROGWKDWLQWHUPVRISDUD  
_________
1
&RQWUDFWVRI6HUYLFHIRUD)L[HG7HUP5HJXODWLRQV.
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of her contract, her employment as a Casual Substitute Clerk was being
terminated with effect from 8 August 2008.
Regulation 5 of the &RQWUDFWVRI6HUYLFHIRUD)L[HG7HUP5HJXODWLRQV
published on 13 March 2007 and also applicable to the public service, states
as follows:
“(1) It shall be the duty of the employer to inform employees on a contract
RIVHUYLFHIRUDÀ[HGWHUPDERXWYDFDQFLHVZKLFKEHFRPHDYDLODEOHLQWKH
SODFH RI ZRUN DQG WR JLYH VXFK HPSOR\HHV WKH VDPH RSSRUWXQLW\ DV RWKHU
HPSOR\HHV WR VHFXUH ZRUN RQ D FRQWUDFW RI VHUYLFH IRU DQ LQGHÀQLWH WLPH
ZLWKLQWKHSODFHRIZRUN
   7KH HPSOR\HU PD\ LQIRUP WKH HPSOR\HHV E\ ZD\ RI D JHQHUDO
DQQRXQFHPHQWWREHSRVWHGXSDWDVXLWDEOHSODFHLQWKHSODFHRIZRUN.”
On 3 April 2007 the Examinations Department and the Board of Local Public
([DPLQDWLRQV KDG QRWLÀHG LQ WKH *RYHUQPHQW *D]HWWH that a competitive
public examination was due to be held for admission to the post of Clerk in
the Malta public service with 4 May 2007 as the closing date for the receipt
of applications.

Considerations and comments
When the Ombudsman had a look at the contract that was signed by
complainant in July 2005 it emerged beyond doubt that complainant had
EHHQHQJDJHGVSHFLÀFDOO\WRVXEVWLWXWH0V11DQGWKDWKHUFRQWUDFWFRXOG
EHWHUPLQDWHGZKHQHYHUWKLVHPSOR\HHUHSRUWHGEDFNIRUZRUNDQGWKLVZDV
in fact what happened when Ms N.N. resumed her duties.
$WWKHVDPHWLPHWKH2PEXGVPDQFRQÀUPHGWKDWLQWKHOHWWHUVHQWWRKHURQ
December 2007 by the Permanent Secretary at the Ministry complainant had
been told that she would be engaged on a permanent basis if and when she
would have given continuous service for a full period of four years. Given
that Ms N.N. reported back for work before complainant had worked for an
uninterrupted stretch of four years, it was obvious that she had no right for
permanent employment and that the letter of termination of her employment
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GDWHG-XO\ZDVLQQRZD\LQFRQÁLFWZLWKWKHOHWWHURI'HFHPEHU
2007. On these grounds the Ombudsman felt that complainant’s allegation
RIXQMXVWGLVPLVVDOIURPKHUSODFHRIZRUNZDVXQMXVWLÀHG
In her grievance, however, complainant had gone on to allege that at no point
in time while she was working as a Casual Substitute Clerk was she ever
informed of the open call for applications that appeared in the *RYHUQPHQW
Gazette in April 2007 in connection with an examination for the selection of
Clerks for permanent employment in the public service.
8SRQ PDNLQJ IXUWKHU LQTXLULHV WKH 2IÀFH RI WKH 2PEXGVPDQ IRXQG WKDW
whenever a call for applications appears in the *RYHUQPHQW *D]HWWH it is
QRWWKHSUDFWLFHRIWKH0DQDJHPHQWDQG3HUVRQQHO2IÀFH RI WKH2IÀFH RI
the Prime Minister to issue an internal circular to draw the attention of
employees who might be eligible and who might be interested in submitting
their application.
At this stage the Ombudsman made it clear that his investigation on this
aspect of the complaint was limited to an opinion as to whether the authorities
responsible for the management of the public service had failed their duty
ZKHQWKH\GLGQRWQRWLI\FRPSODLQDQWDQGRWKHUHPSOR\HHVRQDÀ[HGWHUP
contract of the issue of a call for applications for the recruitment of Clerks in
accordance with the provisions of the Employment and Industrial Relations
$FW7KH2PEXGVPDQFODULÀHGWKDWWKLVREVHUYDWLRQKDGWREHYLHZHGLQWKH
light of the fact that in the long run the announcement of this examination
ZDVPHUHO\WKHÀUVWVWHSLQDORQJSURFHVVWKDWZRXOGLQWXUQHYHQWXDOO\OHDG
to an appointment in the public service – and clearly any such appointment
fell ultimately under the exclusive competence of the Public Service
Commission.
:KHQ WKH 2IÀFH RI WKH 2PEXGVPDQ UHIHUUHG WKH +HDOWK 'LYLVLRQ WR WKH
provisions of regulation 5 of the &RQWUDFWV RI 6HUYLFH IRU D )L[HG 7HUP
5HJXODWLRQV the Division countered by pointing out that the call for
applications for the post of Clerk had been published for general information
in the *RYHUQPHQW*D]HWWH and also appeared on the local media. The Health
Division declared that it is not even the practice for the MPO to issue internal
circulars to inform employees about any such vacancies.
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In a bid to defend its position the Health Division further countered that
VXEUHJXODWLRQ    RI /HJDO 1RWLFH  RI  ZDV QRW HYHQ DSSOLFDEOH
in this instance because it refers to “YDFDQFLHVZKLFKEHFRPHDYDLODEOHLQ
WKHSODFHRIZRUN” whereas the call for applications that was mentioned by
FRPSODLQDQWWRÀOOWKHSRVWVRI&OHUNKDGUHIHUUHGWRWKHÀOOLQJRIYDFDQFLHV
on a service-wide basis.
The Ombudsman was, however, of the opinion that the place of work as
VSHFLÀHGLQWKHVH5HJXODWLRQVVKRXOGQRWEHJLYHQDQDUURZLQWHUSUHWDWLRQVXFK
as that given by the Health Division because in the event that complainant
would submit her application and be successful, there was always a distinct
SRVVLELOLW\WKDWVKHZRXOGEHFRQÀUPHGLQWKHVDPHSRVLWLRQZKHUHVKHKDG
been employed if the person whom she substituted would not resume her
employment. The Ombudsman pointed out that he understood that in the
circumstances, given that the call for applications was service-wide, the
primary responsibility to allocate successful candidates would fall upon the
0DQDJHPHQWDQG3HUVRQQHO2IÀFH
The Ombudsman observed that the policy by the authorities responsible
for the management of the civil service not to issue internal circulars to
employees in the case of the call for applications for Clerks that appeared
in the *RYHUQPHQW*D]HWWH, as had happened in this instance, had been in
force for a considerable time before regulations under Legal Notice 51 of
2007 were published. This Legal Notice, however, placed new additional
UHVSRQVLELOLWLHVXSRQWKH0DQDJHPHQWDQG3HUVRQQHO2IÀFHLQWKHVHQVHWKDW
LWQRZEHFDPHLQFXPEHQWXSRQWKLV2IÀFHWRLQIRUPSXEOLFHPSOR\HHVRQD
GHÀQLWHFRQWUDFWDERXWWKHSRVVLELOLW\WRDSSO\IRUSHUPDQHQWSRVLWLRQVLQWKH
civil service and to compete on an equal footing with other applicants.
The Ombudsman stated that unfortunately it appeared that in the short space
of a few days between the publication of this Legal Notice on 13 March 2007
and the issue of the call for applications for the post of Clerk on 3 April 2007
it had not been possible for the MPO to review its policy on this issue in the
light of the new obligations imposed upon employers by the Contracts of
6HUYLFHIRUD)L[HG7HUP5HJXODWLRQV. This meant that when the call
for applications was issued, the MPO failed to issue an internal circular to
alert employees who might have been interested in this call and who were
eligible to apply.
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This shortcoming on the part of the MPO contributed to make complainant
miss her chance to apply for this examination and possibly take up
employment on a permanent basis in the event that she was successful. The
Ombudsman observed, however, that he understood that at the time that he
was investigating this complaint, the authorities had already processed the
applications that were submitted in connection with this call.

Conclusions and recommendations
In the light of his evaluation of this grievance, the Ombudsman concluded that
complainant’s allegation on the unjust termination of her employment was
not sustained because her occupation was terminated strictly in accordance
with the provisions of her contract with the Health Division.
The Ombudsman also concluded that the MPO was guilty of an administrative
shortcoming when it failed to update its policy with regard to open calls for
applications for employment in the public service after the coming into force
of Legal Notice 51 of 2007 and when it failed to issue a circular to alert
HPSOR\HHV RQ D GHÀQLWH ZRUN FRQWUDFW DERXW WKH YDFDQFLHV ZKLFK EHFDPH
available in the public service and that could have enabled them to become
full-time permanent employees. The Ombudsman was of the opinion
that it was this shortcoming by the MPO that made complainant miss the
opportunity to compete with other applicants to join the public service on a
permanent basis when the call for applications was issued.
Taking everything into account the Ombudsman recommended that as a
matter of urgency the MPO should revise its policy on this issue in the light
of the new obligations that were placed upon employers by the publication
and the coming into force of the &RQWUDFWV RI 6HUYLFH IRU D )L[HG 7HUP
5HJXODWLRQV under the Employment and Industrial Relations Act. He
also recommended that the MPO should draw the attention of all the sections
in the public service dealing with personnel matters to their newly arising
obligations.
The Ombudsman went on to state that once the examination under the call
for applications in question had already taken place by the time that he issued
KLV)LQDO2SLQLRQKHZDVQRWLQDSRVLWLRQWRSXWIRUZDUGDQ\SURSRVDOWKDW
65

could serve to remedy this unfortunate lapse by the MPO. However, in
view of the fact that jurisdiction over recommendations for appointments
LQWKHSXEOLFVHUYLFHÀQDOO\UHVWVZLWKWKH3XEOLF6HUYLFH&RPPLVVLRQWKH
Ombudsman recommended that complainant should submit her case to this
Commission.

The sequel
,Q LWV UHDFWLRQ WR WKH 2PEXGVPDQ·V )LQDO 2SLQLRQ WKH 0DQDJHPHQW DQG
3HUVRQQHO2IÀFHFODULÀHGWKDWDOWKRXJK/HJDO1RWLFHRIZDVSXEOLVKHG
in March 2007, it only came into effect on 15 June 2007. According to the
MPO this meant that since the call for applications that had been referred
to by complainant was issued early in April 2007, it was not guilty of any
administrative shortcoming as the Ombudsman had ruled since at that time
the provisions of the &RQWUDFWV RI 6HUYLFH IRU D )L[HG 7HUP 5HJXODWLRQV
were not yet applicable.
7KH0DQDJHPHQWDQG3HUVRQQHO2IÀFHDOVRDUJXHGWKDWQRQHWKHOHVVLWKDG
still observed the overall thrust of regulation 5 of this Legal Notice because
all the calls for applications for posts in the public service are published in
the *RYHUQPHQW*D]HWWHRURQWKHLQWUDQHW7KH032FODULÀHGWKDWLQWKH
case of employees who have no access to calls for applications that appear
on the intranet, these calls appear in internal circulars that are distributed
among all these employees and each employee is required to sign on an
accompanying sheet to indicate that the employee’s attention has been drawn
to these openings.
In his reply to the MPO the Ombudsman emphasized that Legal Notice 51
of 2007 is meant explicitly to protect the interests of employees who are “on
D FRQWUDFW RI VHUYLFH IRU D À[HG WHUP”, including employees in the public
service. Besides, it is an undisputed fact that this Legal Notice makes provision
for special treatment in similar cases so that these employees will be given
every opportunity to improve their position whenever any such occasion
arises to convert their temporary employment into permanent employment.
The Ombudsman observed, therefore, that strictly speaking reference by the
MPO to its standard procedure to draw the attention of all employees to all
the calls for applications that are advertised for posts in the public service
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was irrelevant to the issue that was at stake since the government’s action
was meant to safeguard the interests of a particular category of employees.
The Ombudsman further stressed that although this was the main point
of departure of the Legal Notice in question, an equally important aspect
that deserved the utmost consideration by the authorities responsible for
the management of the public service centred around the obligation of the
administration to implement the provisions of this Legal Notice both in terms
of their letter and of their spirit. While admittedly the provisions of Legal
Notice 51 of 2007 came into force in June 2007, the MPO, however, had
already been given adequate prior notice of the government’s intention in
this regard and should therefore have taken all the necessary steps to align
itself with this new provision even before there was a statutory requirement
to do so.
On the other hand, after considering complainant’s submission regarding her
case, the Public Service Commission remained of the view that the Health
Division had no other option but to observe the stipulation in her original
contract that her engagement was effective only during the absence on
unpaid leave of Ms N.N. At the same time the Commission informed the
2PEXGVPDQ WKDW LW EHOLHYHG WKDW D ÀQHWXQLQJ RI WKH PHWKRG RI GUDZLQJ
the attention of the existence of suitable vacancies to what would in effect
normally comprise a relatively limited number of employees in the public
VHUYLFHRQÀ[HGWHUPFRQWUDFWVZRXOGUHVSHFWWKHUHTXLUHPHQWVRIWKHODZDQG
would represent a positive development.
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Case No I 544
EMPLOYMENT AND TRAINING CORPORATION

The six apprentices who had qualms
about their apprenticeship scheme

The complaint
7KH 2IÀFH RI WKH 2PEXGVPDQ UHFHLYHG D PXOWLSOH JULHYDQFH IURP VL[
complainants who alleged that they had followed a course under the
7HFKQLFLDQ$SSUHQWLFHVKLS6FKHPH 7$6 WKDWVKRXOGKDYHOHGWRWKHDZDUG
RI D -RXUQH\PDQ·V &HUWLÀFDWH EXW ZHUH OHW GRZQ E\ WKH LQFRPSHWHQFH RI
WKH(PSOR\PHQWDQG7UDLQLQJ&RUSRUDWLRQ (7& ZKLFKDGPLQLVWHUHGWKLV
scheme. They claimed that although the ETC should have monitored their
performance throughout their apprenticeship on a regular basis and ensured
WKDW WKHLU WUDLQLQJ ZDV DSSURSULDWH WR WKHLU ÀQDO WHVWLQJ WKH &RUSRUDWLRQ
failed to do so with the result that they were not awarded the Journeyman’s
&HUWLÀFDWH DW WKH HQG RI WKHLU FRXUVH DQG ORVW DQ RSSRUWXQLW\ WR TXDOLI\ DV
SODQW PDLQWHQDQFH ÀWWHUV DQG MRLQ 0DOWD 6KLS\DUGV ZKLFK KDG VSRQVRUHG
their apprenticeships.
Complainants stated that prior to the commencement of their second year in
the Technician Apprenticeship Scheme in 2004, the Institute of Mechanical
(QJLQHHULQJRIWKH0DOWD&ROOHJHRI$UWV6FLHQFHDQG7HFKQRORJ\ 0&$67 
DGYLVHGWKHPWRIROORZDFRXUVHOHDGLQJWRWKH%7(&1DWLRQDO&HUWLÀFDWHLQ
Mechanical Engineering1 instead of continuing with their City and Guilds
course on the grounds that C&G courses were due to be discontinued. They
alleged that they were virtually compelled to opt to move to the BTEC course
but as things turned out, they had been given the wrong advice.
Complainants told the Ombudsman that upon completion of their
_________
1
BTEC stands for Business and Technology Education Council of the UK.
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DSSUHQWLFHVKLS WKH\ ZHUH DZDUGHG D &HUWLÀFDWH RI &RPSHWHQFH LQVWHDG RI
D -RXUQH\PDQ·V &HUWLÀFDWH  +RZHYHU DSSUHQWLFHV DW WKH 0DOWD 6KLS\DUGV
QHHGHGD-RXUQH\PDQ·V&HUWLÀFDWHLQRUGHUWREHHPSOR\HGDIWHUFRPSOHWLQJ
WKHLUDSSUHQWLFHVKLSDQGWKHLUIDLOXUHWRDFTXLUHWKLVFHUWLÀFDWHOHGWKHVKLS\DUG
management to reject their application for employment.
$FFRUGLQJWRFRPSODLQDQWVWKH\IDLOHGWKHZULWWHQH[DPLQDWLRQLQWKHLUÀUVW
trade test because they had not covered Thermodynamics during their course
DQGZHUHXQDEOHWRDQVZHUTXHVWLRQVRQWKLVVXEMHFW)XUWKHUPRUHHYHQLQ
an interview and in the practical tests that also formed part of their trade test
they were asked questions on other topics that were not covered by their
course. They pointed out that although they were given the chance of a resit
and the ETC organized additional sessions on Thermodynamics for them,
they failed again and attributed their failure this time to the fact that in the
resit they were not tested on this topic.
Complainants were aggrieved that the ETC did not provide them with the
V\OODEXVIRUWKH%7(&1DWLRQDO&HUWLÀFDWH:KLOHDGPLWWLQJWKDWWKH\GLGQRW
ask for this information because they took it for granted that the BTEC course
syllabus corresponded to the City and Guilds syllabus for the Journeyman’s
&HUWLÀFDWHWKH\ZHUHFULWLFDORIWKH(7&·VIDLOXUHWRHVWDEOLVKZKHWKHUWKH
syllabi of the two courses were in fact identical.
Complainants stated that after they were judged to have failed to reach a
standard that would have enabled them to be awarded a Journeyman’s
&HUWLÀFDWHDW7HFKQLFLDQOHYHOEXWKDGRQO\UHDFKHGD&UDIWVPDQOHYHOLQWKH
UHVLWIRUWKHLUÀQDOWUDGHWHVWE\WKH7UDGH7HVWLQJ%RDUGWKH(7&GHFLGHG
WRDZDUGWKHPLQVWHDGD&HUWLÀFDWHRI&RPSHWHQFHDW&UDIWVPDQOHYHOHYHQ
though the Technician Apprenticeship Scheme that they followed does not
OHDGWRDFHUWLÀFDWHDWWKLVOHYHO,QIDFWD&UDIWVPDQFHUWLÀFDWHLVRQO\LVVXHG
XQGHUWKH([WHQGHG6NLOO7UDLQLQJ6FKHPH (676 WKDWFRPSODLQDQWVKDGQRW
followed.
&RPSODLQDQWVUHIXVHGWRDFFHSWWKLV&HUWLÀFDWHRI&RPSHWHQFHGHVSLWHWKH
&RUSRUDWLRQ·VFODLPWKDWLWZDVHTXLYDOHQWWRD-RXUQH\PDQ·V&HUWLÀFDWHDQG
requested the Ombudsman to recommend to the ETC to issue a Journeyman’s
&HUWLÀFDWH IRU D7HFKQLFLDQ DW 2UGLQDU\7HFKQLFLDQ 'LSORPD 27'  OHYHO
They explained that when they applied to the ETC to join an apprenticeship
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scheme in 2003 they had indicated their wish to qualify as plant maintenance
ÀWWHUV DW WKH HQG RI WKHLU DSSUHQWLFHVKLSV DQG VR LW ZDV WKH &RUSRUDWLRQ·V
responsibility to place them in the ESTS instead of the TAS because only
WKH (676 FDOOLQJV PDGH UHIHUHQFH WR SODQW PDLQWHQDQFH ÀWWHUV DPRQJ LWV
common core skills.
Complainants were also adamant that they deserved compensation since the
allegedly wrong advice by the ETC led them to lose employment openings
in the shipyard sector.

Background information
The ETC is responsible for the organization and monitoring of the Technician
Apprenticeship Scheme and the Extended Skills Training Scheme which
involve theoretical off-the-job as well as practical on-the-job training. At
the end of their apprenticeship, participants in mechanical engineering
courses undertake a trade test that is administered by the Trade Testing
%RDUG DQG FRQVLVWV RI IRXU SDUWV ² D ZULWWHQ H[DPLQDWLRQ DQ LQWHUYLHZ D
SUDFWLFDOH[DPLQDWLRQDQGDQDVVHVVPHQWRIWKHLU/RJERRNVZKLFKFRQWDLQ
an account of the practical experiences of their apprenticeship. Students
ZKRDUHVXFFHVVIXOLQWKHWUDGHWHVWUHFHLYHD-RXUQH\PDQ·V&HUWLÀFDWH²DW
technician level for students in the TAS stream and at craftsman level for
those in the ESTS option.
MCAST became further involved in the organization of vocational courses in
2003 when its Institute of Mechanical Engineering took over responsibility
for training programmes in mechanical engineering that are linked to
apprenticeship schemes. At that time these courses were based on the City
and Guilds and students willing to join an apprenticeship for Mechanical
(QJLQHHULQJ7HFKQLFLDQVZHUHUHTXLUHGWRIROORZWKHÀUVW\HDUDVIXOOWLPH
VWXGHQWV DVKDSSHQHGLQFRPSODLQDQWV·FDVH DQGWKHQWRIROORZWKUHHPRUH
years as part-time students.
When as from the 2004/2005 scholastic year MCAST started to offer BTEC
training programmes in addition to City and Guilds programmes, the 2003
student intake under the City and Guilds stream was given the opportunity
to choose between continuing to follow the City and Guilds course for three
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more years or to join the new BTEC option which would last two years.
Facts and relevant considerations by the Ombudsman
At the onset of his investigation the Ombudsman found that before their
apprenticeship got under way in October 2003 complainants signed a
contract with the ETC and the Education Division which stated, among
other things, that “There is no guarantee that an apprentice under this
VFKHPHZLOOEHHPSOR\HGE\KLVVSRQVRUDIWHUKDYLQJVXFFHVVIXOO\FRPSOHWHG
his apprenticeship.”2  +H DOVR IRXQG WKDW DW WKH HQG RI WKHLU ÀUVW \HDU
complainants entered into a contract with Malta Shipyards as their sponsor
for the subsequent years of their apprenticeship.
The Ombudsman also found that subsequent to plans to phase out City and
Guilds courses, the Institute of Mechanical Engineering at MCAST in 2004
launched a range of new vocational courses in mechanical engineering. As
DUHVXOWFRPSODLQDQWVZKRKDGDOUHDG\DFTXLUHGD7HFKQLFLDQ&HUWLÀFDWHLQ
Mechanical Engineering of the City and Guilds after attending a one-year
course on a full-time basis, were given a choice between continuing their
& * FRXUVH DQG IROORZLQJ D QHZ FRXUVH OHDGLQJ WR %7(& TXDOLÀFDWLRQV
)ROORZLQJ PHHWLQJV EHWZHHQ WKH 'LUHFWRU RI WKH ,QVWLWXWH RI 0HFKDQLFDO
Engineering and complainants where they were assured that the Institute
would continue to run the C&G programme which they had already started if
they chose to continue their apprenticeship under this system, complainants
decided to follow a new route and in September 2004 moved to a part-time
DSSUHQWLFHVKLSODVWLQJWZR\HDUVDQGOHDGLQJWRD%7(&1DWLRQDO&HUWLÀFDWH
in Maintenance and Operations. The ETC maintained that complainants
FRXOGVWLOOKDYHTXDOLÀHGIRUD-RXUQH\PDQ·V&HUWLÀFDWHRQWKHVWUHQJWKRI
this choice.
There were mixed results when complainants had their trade test at the end
of their apprenticeships. They were successful in their written examination
but failed in their interview, their practical test and in the assessment of
their Logbook entries. An evaluation by the ETC of the reasons that led
_________
2
´0·KHPP OHEGD JDUDQ]LMD OL ODSSUHQGLVW WDĢW GLQ OLVNHPD MLěL PSMHJDW PLQQ PLQ THG
MLVSRQVRUMDKZDUDOLMWHPPE·VXċċHVVODSSUHQGLVWDWµ
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to these results revealed that complainants received no instruction in
Thermodynamics during their course and also failed to show the knowledge
and practical awareness of the skills that are normally expected of persons
ZLVKLQJWRSXUVXHDFDUHHUDV0DLQWHQDQFH)LWWHUV
While the ETC made arrangements with MCAST to make up for lessons
in Thermodynamics that were left out, the Trade Testing Board agreed to
interview complainants a second time and to assess again their practical
knowledge and their logbook entries. However, at the end of this resit
the Board remained of the view that complainants had not reached an
DFFHSWDEOH OHYHO WR TXDOLI\ IRU D -RXUQH\PDQ·V &HUWLÀFDWH DW 7HFKQLFLDQ
OHYHODQGUHFRPPHQGHGWKDWLQVWHDGWKH\VKRXOGEHDZDUGHGD&HUWLÀFDWHRI
Competence as Craftsmen.
With regard to complainants’ claim that they were left without a copy of
their syllabus throughout their BTEC course, the Corporation retorted that
this information was made available to them when they signed an agreement
with MCAST to follow this course and that it was also posted on its internet
site.
The Ombudsman found that an ETC representative regularly monitored
complainants’ performance during their apprenticeship. This person spoke
to them on several occasions at their workplace and at MCAST and during
these visits the progress shown by complainants during their apprenticeship
was kept under review while they were given advice about how to improve
various aspects of their performance.
The ETC submitted to the Ombudsman several On-the-job Monitoring Visit
Reports on each complainant that contained information on their performance
such as apprentices’ observations and employer comments, the range of
apprentices’ experiences, the relationship between practical and theoretical
training provided and the list of skills achieved. In these documents the
Ombudsman also noted several unfavourable comments about the way that
complainants kept their logbooks.
The Ombudsman found that on their part complainants were as a rule
VDWLVÀHGZLWKWKHLQVWUXFWLRQWKDWWKH\UHFHLYHGDWWKH,QVWLWXWHRI0HFKDQLFDO
Engineering and with their practical on-the-job assignments. At the same
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time the ETC was given to understand that their experience at their workplace
was well geared to the theoretical aspect of their course and that their work
experience was related to a large extent to plant room operations.
In the course of discussions with the Ombudsman, the Director of MCAST’s
Institute of Mechanical Engineering who was responsible for the theoretical
aspect of complainants’ course, insisted that he never exerted any pressure
to sway complainants’ decision in favour of the BTEC option. It was also
SRLQWHGRXWWKDWFRPSODLQDQWV·GLIÀFXOWLHVDURVHQRWEHFDXVHWKH\ZHUHZHDN
in the theoretical aspect of their studies but stemmed from their limited
practical experience at their workplace at the Malta Shipyards. This lack
of exposure to a wider work environment could be coupled to the fact that
complainants’ trade testing took place at the level of the Higher Technician
Diploma that is higher than the City and Guilds level and the BTEC National
&HUWLÀFDWHOHYHO)XUWKHUPRUHWKH,QVWLWXWHLQVLVWHGWKDWLWZDVXQDFFHSWDEOH
for complainants to expect that the questions in their resits should have been
limited to the supplementary training that they had undergone.
The Ombudsman also gave due consideration to comments in the report
by the Trade Testing Board regarding the generally low level shown by
complainants in their practical test. It emerged that this test took place in
a modern plant room in a leading hotel and that complainants, not being
familiar with machinery of this type, failed to get to grips with principles
associated with this equipment. This performance led members of the Board
to agree that apprentices had reached the skill level of Plant Operators instead
RIZHOOWUDLQHG3ODQW0DLQWHQDQFH)LWWHUV
The Ombudsman also found that the Board had generally unfavourable
comments on the way in which complainants kept their logbooks and that
on the whole their entries were poor. Members of the Board were critical
of the quality and quantity of these entries regarding complainants’ work
assignments and noted that there was evidence that complainants had not
improved the quality of their logbook entries although they were advised to
do so throughout their course. In the light of these adverse comments it was
no surprise that complainants failed this section of their test.
The Ombudsman found that following complainants’ protests on the failure
by MCAST to provide lessons in Thermodynamics, the marks for the written
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examination were adjusted to take this factor into account. However,
complainants still failed the other sections of their test including their
practical examination where passes were obligatory.
The Ombudsman also noted that although complainants’ resit for their
practical test was held at Malta Shipyards, their home venue, they failed to
EHQHÀWIURPWKHIDFWWKDWWKH\ZHUHIDPLOLDUZLWKWKHVKLS\DUGLQVWDOODWLRQV
and their overall performance was termed “abysmal” by the Trade Testing
Board.
,Q LWV ÀQDO FRPPHQWV WKH 7UDGH 7HVWLQJ %RDUG FRQÀUPHG WKDW ZLWK WKH
exception of the written examination, complainants’ standard was generally
poor and even after giving due consideration to the limited practical work
experience throughout their apprenticeships, the Board was unanimous that
even after their resit, complainants failed to reach a level that is associated
with a Technician level and their standard was more at par with that of a
Craftsman. Although on these grounds the Board recommended that
FRPSODLQDQWV EH DZDUGHG D -RXUQH\PDQ·V &HUWLÀFDWH DW &UDIWVPDQ OHYHO
the ETC turned down this recommendation because complainants had not
followed an apprenticeship that was designed for Craftsmen and was in
IDYRXURILVVXLQJLQVWHDGD&HUWLÀFDWHRI&RPSHWHQFHDW&UDIWVPDQOHYHO

Considerations by the Ombudsman
The Ombudsman considered the allegations raised by complainants in the
following sequence:
ÀUVWO\0&$67VWDIIKDGH[HUWHGXQGXHSUHVVXUHRQWKHPWRVHOHFW
WKH%7(&RSWLRQLQVWHDGRIWKH&LW\DQG*XLOGVVWUHDP
 secondly, the ETC did not give them adequate information on the
V\OODEXVRIWKH%7(&FRXUVHWKDWWKH\FKRVHDQG
 thirdly, the Corporation failed its duty when it did not review the
syllabus for this course but assumed that it was identical to the City
and Guilds syllabus and also failed to ensure that their training was
DSSURSULDWHWRHQDEOHWKHPWRTXDOLI\DVSODQWPDLQWHQDQFHÀWWHUVDW
the end of their apprenticeship.


74

As a result of these shortcomings complainants lost the opportunity to join
0DOWD6KLS\DUGVDV3ODQW0DLQWHQDQFH)LWWHUV
The Ombudsman noted that MCAST management vigorously turned down
complainants’ allegations that they were pushed to select the BTEC stream
instead of the City and Guilds option and insisted that before complainants
took this decision they were aware that they were free to continue to follow
the C&G course even if this course was in the process of being phased out.
6LQFHWKH2PEXGVPDQFRQÀUPHGWKDWDIWHU6HSWHPEHUWKHUHZHUHVWLOO
various ongoing City and Guilds courses at MCAST, he concluded that
complainants’ choice to follow the BTEC option was completely theirs and
that they were given all the necessary information to enable them to reach an
informed decision.
The Ombudsman turned down complainants’ grievance that they were left
without a copy of the syllabus for the BTEC course while admitting that
they had not asked for a copy because they were under the impression that
this syllabus was identical to that of the course leading to a Journeyman’s
&HUWLÀFDWH$FFRUGLQJWRWKH2PEXGVPDQLWZDVFOHDUWKDWWKLVLQIRUPDWLRQ
was readily available and could easily have been downloaded from the ETC’s
website.
At this stage complainants’ charge was reduced to one allegation, namely
that they were led to believe that the BTEC course would lead them to a
-RXUQH\PDQ·V&HUWLÀFDWHDW7HFKQLFLDQOHYHOZKHQWKLVZDVQRWVR
Recalling that the role of the ETC in the monitoring of apprenticeship
schemes included a regular review of the theoretical and practical aspects
of these schemes to ensure that the practical work exposure and training
of apprentices would serve them in good stead in their future careers, the
Ombudsman commented that when the Corporation became aware of
changes in the apprenticeship system and of complainants’ choice in favour
of a BTEC course instead of the traditional City and Guilds course leading
WR WKH DZDUG RI D -RXUQH\PDQ·V FHUWLÀFDWH WKH (7& LPPHGLDWHO\ VRXJKW
assurances on the options that were being made available to apprentices.
)XUWKHUPRUHWKH(7&PDGHLQTXLULHVZLWK0&$67DERXWVHYHUDODVSHFWVRI
this new system and was assured that despite these changes the best interest
of students and apprentices would be safeguarded. The Ombudsman also
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found that the difference between the two options was adequately presented
and explained to complainants.
In addition it was established that an ETC representative monitored on a
regular basis the progress shown by apprentices at MCAST and during
their work placements at Malta Shipyards. This continuous assessment of
DSSUHQWLFHV· SHUIRUPDQFH ZDV ZHOO GRFXPHQWHG RQ IRUPV WKDW ZHUH ÀOOHG
regularly by the ETC representative.
Although in the Ombudsman’s opinion there was room for improvement in the
monitoring system generally to ensure that training undertaken by apprentices
followed course curriculum, it appeared that on the whole complainants were
VDWLVÀHGZLWKWKHWUDLQLQJWKDWWKH\UHFHLYHGQRWZLWKVWDQGLQJWKHRFFDVLRQV
when they were urged to improve their performance and the negative
comments by the ETC supervisor about the way in which they registered
their work experience and their training schedules on their logbooks.
Regardless of these issues, however, it resulted to the Ombudsman that
WKH UHDVRQ ZK\ FRPSODLQDQWV GLG QRW DWWDLQ WKH -RXUQH\PDQ·V &HUWLÀFDWH
at Technician level could not be ascribed to the change from the City and
Guilds to the BTEC programme since his investigation established that
DSSUHQWLFHVUHFHLYHGWUDLQLQJDWOHYHORIWKHTXDOLÀFDWLRQVWKURXJKRXWWKHLU
BTEC course which was of the same level as the City and Guilds course
OHDGLQJWRD-RXUQH\PDQ·V&HUWLÀFDWH7KHSUREOHPZDVQRWWKHUHIRUHUHODWHG
to the choice between a BTEC and a C&G course.
The Ombudsman’s review established that complainants’ failure was
attributable to the fact that while they were given training at level 3, the Trade
7HVWLQJ %RDUG KDG H[DPLQHG WKHP DW OHYHO  RI WKH FRXUVH TXDOLÀFDWLRQV
0HPEHUVRIWKLV%RDUGKDGLQGLFDWHGWKDWDWHFKQLFLDQ·VTXDOLÀFDWLRQHYHQ
according to EU norms, is at level 4 and despite their detailed evaluation of
the level of training which complainants had undergone, they could not go
against the level established by the EU.
Although members of the Board appreciated the situation in which
FRPSODLQDQWVIRXQGWKHPVHOYHVDQGZHUHÁH[LEOHLQWKHLUDVVHVVPHQWDVWR
ZKHWKHUFRPSODLQDQWVFRXOGEHFODVVLÀHGDVKDYLQJTXDOLÀHGDV7HFKQLFLDQV
however, their hands were tied. At the end they had no other choice but to
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UHFRPPHQGWRWKH(7&WRLVVXHFRPSODLQDQWVDTXDOLÀFDWLRQWKDWZDVDWD
OHYHOORZHUWKDQWKDWRID7HFKQLFLDQDQGLWZDVWKHDZDUGRID&UDIWVPDQ
FHUWLÀFDWHWKDWJDYHULVHWRWKHJULHYDQFH

Conclusions
Taking everything into account the Ombudsman concluded that there were
shortcomings in the monitoring of the teaching content of complainants’
DSSUHQWLFHVKLSZKLFKWRVRPHH[WHQWLQÁXHQFHGWKHLUSHUIRUPDQFHLQWKHLU
ÀUVWZULWWHQH[DPLQDWLRQDOWKRXJKWKLVVLWXDWLRQZDVFRUUHFWHGDQGGLGQRW
LQÁXHQFH WKHLU UHVLW 1RQHWKHOHVV WKLV VKRUWFRPLQJ E\ WKH &RUSRUDWLRQ
attracted the Ombudsman’s criticism.
At the same time the Ombudsman observed that despite this failure by the
ETC, complainants were unsuccessful in all the other sections of their trade
test. There were unfavourable comments throughout their apprenticeship
on the way in which they kept their logbooks and even after their resit,
examiners commented that they failed to improve the quality of their work
even though a pass was compulsory in the assessment of their logbooks.
In addition although even in the practical session of their test apprentices
QHHGHGWRUHJLVWHUDSDVVPDUNWREHDZDUGHGD-RXUQH\PDQ·V&HUWLÀFDWHDQG
this resit took place at Malta Shipyards where complainants ought to have
been familiar with the facilities and equipment, they still failed this test.
The Ombudsman declared that complainants’ allegation that MCAST staff
encouraged them to follow the BTEC course instead of the City and Guilds
was unfounded and was not sustained. MCAST management had strongly
denied this allegation and facts showed that at the time of the Ombudsman’s
review City and Guilds courses were still available to students who chose to
follow this option.
The Ombudsman turned down complainants’ grievance that they were not
asked any questions on Thermodynamics in their resit on the grounds that
examiners are not obliged to ask questions on any particular subject.
With regard to the allegation that complainants were not given a copy of the
syllabus for the BTEC course, the Ombudsman observed that complainants
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had every opportunity to acquire this information by other means. In any
event they could have asked for a copy but failed to do so.
In the circumstances the Ombudsman ruled that although there was an
element of truth in complainants’ allegation of a lack of monitoring by the
ETC on course standards which might have contributed towards their failure
to attain a technician’s level, he was of the opinion that in other compulsory
sections of the trade test complainants were given every opportunity to reach
the required standard and their failure to reach this level could not be put at
the door of the ETC.
The Ombudsman ruled that in his view there was absolutely no way that
complainants deserved any compensation for the loss of employment
openings since they had entered into a contract with the ETC and the
Education Division at the start of their apprenticeship which made it clear
that there was no assurance that every apprentice under this scheme would be
given permanent employment by his sponsor upon the successful conclusion
of his apprenticeship.
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Case No I 115
UNIVERSITY OF MALTA

The mature student who made heavy weather
with his dissertation for a Masters’ degree programme

The complaint
A mature student who registered in October 2005 for a two-year parttime course at the University of Malta leading to a Masters’ degree in
Communication Studies and was due to submit his dissertation by June 2007
lodged a complaint with the University Ombudsman that he had been treated
XQIDLUO\ E\ WKH &HQWUH IRU &RPPXQLFDWLRQ 7HFKQRORJ\ &&7  GXULQJ KLV
studies.
Among several allegations he claimed that his supervisor had misguided
him by directing him to pursue a line of research that was already being
followed by another student at the Centre with the result that he wasted years
RIKDUGZRUNDQGKDGWRUHZULWHKLVGLVVHUWDWLRQLQRQO\WZRPRQWKVWKDWKLV
VXSHUYLVRUKDUDVVHGKLPDQGXQMXVWO\DFFXVHGKLPRIJURVVSODJLDULVPDQG
that the University had turned down his request to change his supervisor.
&RPSODLQDQWZDVDOVRÁXVWHUHGE\WKH8QLYHUVLW\·VUHIXVDOWRJXDUDQWHHWKDW
KLVUHVHDUFKÀQGLQJVZRXOGQRWLQIXWXUHEHSODJLDUL]HGE\RWKHUVVWXGHQWV

Facts of the case
The University Ombudsman found that in line with normal procedures at
the Centre for Communication Technology, complainant had been left
entirely free to choose the research topic for his dissertation while the Centre
assigned him a supervisor to monitor this research project and also provided
a dissertation guide. Together with his cohort complainant was advised
that it was his responsibility to build a coherent proposal in his work and to
contact his supervisor for one-to-one tutoring sessions.
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The University Ombudsman also found that when it became clear in April
 WKDW FRPSODLQDQW ZDV KDYLQJ GLIÀFXOWLHV WR FDWFK XS ZLWK KLV VWXG\
programme, he was advised to concentrate on his synoptic examinations
DQG WR WDNH D RQH\HDU H[WHQVLRQ WR IXOÀO KLV GLVVHUWDWLRQ UHTXLUHPHQWV
In the circumstances the management of the CCT found no objection
to complainant’s request to extend the deadline for the submission of his
dissertation by one year to June 2008.
Complainant narrated to the University Ombudsman, however, that only two
months before this new deadline he discovered that another student who was
following the Bachelor stream in the Centre had just completed his research
in an area that was similar to his own. Without seeking the advice of his
supervisor, complainant changed the orientation of his research project and
concentrated the thrust of his work on a different aspect of communication
studies in Malta while opting to work on his own without much supervision.
However, when he started to submit sections of his writing, his supervisor
was extremely critical of this work and suggested substantial changes and
the re-writing of the work that had been done so far. He also claimed that
large sections of complainant’s work had been plagiarised.
Complainant told the University Ombudsman that on 25 June 2008 he
submitted a draft version of his dissertation in electronic format and that a
few days later he presented a hard copy of his work.
The version of events given to the University Ombudsman by complainant’s
supervisor was, however, different. While maintaining that complainant
KDGLQIDFWVXEPLWWHGKLVÀQDOYHUVLRQRQWKDWGDWHKHZHQWRQWRVWDWHWKDW
upon examination of this document it transpired that his work had major
GLIÀFXOWLHV+HH[SODLQHGIRULQVWDQFHWKDWZKHQKHQRWHGWKDWODUJHVHFWLRQV
of the work that complainant had submitted were plagiarized, he advised
KLPLQFRQÀGHQFHWRZLWKGUDZIURPWKHFRXUVHEHIRUHWKHGLVVHUWDWLRQZRXOG
EH RIÀFLDOO\ H[DPLQHG DQG WR WUDQVIHU WKH VWXG\XQLWV WKDW KH KDG DOUHDG\
been awarded to another study programme that would accept them. He also
H[SODLQHGWRKLPWKDWRQFHWKHGLVVHUWDWLRQUHDFKHGWKHRIÀFLDODVVHVVPHQW
stage and it would be established that the document was heavily plagiarized,
he would be brought before an academic disciplinary board and charged
with gross plagiarism and if found guilty, would be barred from any further
studies at the University.
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Early in November 2008 this supervisor wrote a report on complainant’s
dissertation where he outlined its merits as well as its defects and pointed out
the sections that in his view had been plagiarized. He also recommended that
this case be bought to the attention of the appropriate university authorities
for the necessary disciplinary action although by the time that the University
Ombudsman was reviewing this complaint, the examinations board had not
yet assessed the dissertation.
In his defence complainant rejected his supervisor’s criticism and regarded
his advice to resign as another blatant instance of bias and harassment against
him. He also presented to the University Ombudsman an electronically
generated note dated 11 December 2008 from the University Registrar where
he was told that his registration was being extended to June 2009 and claimed
WKDWWKLVQRWHFRQÀUPHGWKDWHYHQWKHXQLYHUVLW\PDQDJHPHQWFRQVLGHUHGKLV
dissertation as still being in draft form and that he was in time to submit the
ÀQDOYHUVLRQ
Other documentary evidence seen by the University Ombudsman showed
that on 22 January 2009 complainant requested the University to change
his supervisor and that the University had turned down this request on the
grounds that once he had submitted his dissertation, any such change would
EHVXSHUÁXRXV+HDOVRIRXQGWKDWFRPSODLQDQW·VDFDGHPLFWUDQVFULSWVKRZHG
that both his work and his progress throughout the course were erratic and
that apart from problems with his dissertation, he still needed to obtain
sixteen other credits under the European Credit Transfer and Accumulation
6\VWHP (&76 

Observations and recommendations
7KH 8QLYHUVLW\ 2PEXGVPDQ SRLQWHG RXW LQ KLV )LQDO 2SLQLRQ WKDW WKLV
FRPSODLQW KLQJHG PDLQO\ RQ WZR LVVXHV ÀUVWO\ ZKHWKHU WKH GLVVHUWDWLRQ
VXEPLWWHGE\FRPSODLQDQWDWWKHHQGRI-XQHZDVLQGUDIWIRUPRUDÀQDO
YHUVLRQDQGVHFRQGO\ZKHWKHUKLVZRUNZDVSODJLDUL]HG
:LWK UHJDUG WR WKH ÀUVW LVVXH WKH 8QLYHUVLW\ 2PEXGVPDQ QRWHG WKDW LQ DQ
email to his tutor on 25 June 2008 and entitled Final proof read copy of my
thesis, complainant wrote as follows:
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“$WWDFKHGNLQGO\ÀQGWKHÀQDOFRS\RIP\WKHVLVDVSURPLVHG$KDUGFRS\
ZLOOEHKDQGHGWRPRUURZEHFDXVH,UDQRXWRISULQWHULQN«,ZLOOEHSDVVLQJ
RYHU WRPRUURZ PRUQLQJ WR KDQG WKH KDUG FRS\ DQG FROOHFW D FRS\ RI WKH
UHJXODWLRQVWRPDNHWKHIRUPDWFRPSOLDQWEHFDXVH,·PDIUDLG,ORVWPLQH”
When faced with this document complainant told the University Ombudsman
that instead he meant to write: “$WWDFKHGNLQGO\ÀQGWKHÀQDOGUDIWFRS\RIP\
thesis as promised.”
On the other hand when approached by the University Ombudsman the
supervisor of complainant’s work maintained that he took this email to signify
FOHDUO\WKDWFRPSODLQDQW·VZRUNKDGEHHQVXEPLWWHGIRUDÀQDODVVHVVPHQW
He explained that as is customary, students in the CCT present a hard copy
of their work in a soft bound format so that if they are asked to review some
of their writing following the assessment of their work, they can do so before
presenting a hard bound version of the material for library preservation.
Before proceeding to issue his recommendations on this grievance the
8QLYHUVLW\ 2PEXGVPDQ SRLQWHG RXW VWUDLJKWDZD\ LQ KLV )LQDO 2SLQLRQ
that it was rather unfortunate that when this case occurred, the Centre for
Communication Technology did not keep a system to track and record
information regarding the date when dissertations are handed in by students
although he understood that subsequently a new system was introduced
whereby these details started to be recorded.
7KH 8QLYHUVLW\ 2PEXGVPDQ WKHQ ZHQW RQ WR ZULWH LQ KLV )LQDO 2SLQLRQ
that after duly weighing the evidence that he gathered during two lengthy
interviews with complainant and from a detailed report by the supervisor,
there was no reason for him to doubt that complainant had in fact submitted a
ÀQDOHOHFWURQLFFRS\RIKLVGLVVHUWDWLRQRQ-XQHDQGDKDUGFRS\RIKLV
work a few days later. He recalled that the submission deadline was 30 June
2008 and it would have been well nigh impossible in the intervening period
for the supervisor to go through a draft version and provide any feedback to
FRPSODLQDQWWRHQDEOHKLPWRFDUU\RXWDQ\PRGLÀFDWLRQVWKDWZHUHQHHGHG
in time for the 30 June 2008 deadline.
This evidence gave further credence to the assertion by complainant’s
VXSHUYLVRU WKDW FRPSODLQDQW VXEPLWWHG WKH ÀQDO YHUVLRQ RI KLV GLVVHUWDWLRQ
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at the end of June 2008 not only because complainant himself had explicitly
said so in his email of 25 June 2008 but also because corroboratory evidence
pointed to this conclusion without any reasonable shadow of doubt.
The University Ombudsman also noted that in line with normal procedures
the University could not accede to complainant’s request for a change of
supervisor once the supervisor had completed his work and the dissertation
had been presented.
The University Ombudsman observed that the note by the University
Registrar to extend complainant’s registration to June 2009 did not alter the
IDFWWKDWFRPSODLQDQWKDGDOUHDG\VXEPLWWHGDÀQDOFRS\RIKLVGLVVHUWDWLRQ
in June 2008 and pointed out that this computer-generated note had been
sent because the mark for his dissertation was not recorded once it had
QRW\HWEHHQDVVHVVHG)XUWKHUPRUHWKHIDFWWKDWFRPSODLQDQWKDGVHYHUDO
credits still missing rendered his course progress incomplete. The University
Ombudsman noted that in similar situations students generally request and
are granted an automatic extension.
The University Ombudsman also pointed out that in any event the Board
of Studies of the CCT had not endorsed this computer-generated note and
consequently it was invalid. To avoid any such misunderstandings he
suggested that in future the University should take appropriate administrative
measures to modify the automatic course extension regimen.
With regard to complainant’s second grievance that he was unjustly accused
of plagiarism, the University Ombudsman stated that it is not his function to
assess the quality of complainant’s work or to judge whether he was involved
in plagiarism. The evaluation of academic work is completely outside his
jurisdiction and any such judgment should be left entirely in the hands of
WKHPDQGDWHGXQLYHUVLW\RIÀFLDOVDQGERGLHV+HVWDWHGKRZHYHUWKDWDWWKH
same time he is competent to evaluate the process that leads the university
authorities to conclude whether a student had or had not plagiarized his
work.
The investigation by the University Ombudsman revealed that in his
Memorandum dated 1 November 2008 complainant’s tutor had clearly
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considered his work to be of an extremely weak standard, based on a
convoluted approach and exhibiting logical as well as methodological
GHÀFLHQFLHV7KHVXSHUYLVRUKDGDOVRH[SUHVVHGKLVGHHSFRQFHUQDWWKHKLJK
amount of plagiarism that he detected in this work and had commented as
follows in his report to the Chairperson of the Dissertation Committee:
“:KDWLVUHDOO\PRVWGLVWXUELQJDERXWWKHVWXG\LVWKDWVHFWLRQ% SDJHV[[
[[ UHSUHVHQWLQJWKHPHWKRGRORJ\RIWKHZRUNLVOLIWHGSUDFWLFDOO\ZRUGIRU
ZRUGIURPDQRWKHUDUWLFOHE\:«7«SXEOLVKHGLQ«««2WKHUVPDOO
H[FHUSWVRIWKHZRUNDSSHDUWREHVLPLODUWRGLVSDUDWHZULWLQJVDYDLODEOHRQ
LQWHUQHWVLWHV««ZKHUHSHRSOH·VUHYLHZVDUHDYDLODEOHRQOLQH.”
The supervisor concluded his report by stating that “,QYLHZRIWKHDERYH,
KDYHQRRSWLRQEXWWRSURSRVHWKDWWKHVWXGHQWEHUHSRUWHGWRWKH8QLYHUVLW\
administration for due process on plagiarism.”
The University Ombudsman pointed out, however, that despite complainant’s
weak academic record, only his supervisor had raised the charges of very
poor dissertation work and plagiarism. He went on to say that without
doubting the competence and the integrity of the academic concerned, he
was of the opinion that these accusations should be investigated and decided
upon by the appropriate university authorities as required by the institution’s
regulations.
He also observed that since the grade for complainant’s dissertation was not
yet published and he had not been formally accused of plagiarism, if after
due process complainant would be found to have been at fault, he should
be made to face the consequences. In any event, however, he should not be
allowed to remain in the present state of uncertainty.
7KH 8QLYHUVLW\ 2PEXGVPDQ ZURWH LQ KLV )LQDO 2SLQLRQ WKDW KH IRXQG QR
evidence at all to support complainant’s claim that his supervisor harassed him
or discriminated against him. On the contrary, in two earlier communications
to his supervisor complainant thanked him for his guidance even if he did not
relish the somewhat harsh criticism levelled at his work.
The University Ombudsman observed that complainant seemed to have
worked on his dissertation without bothering to seek much guidance. He
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had decided on the topic of his dissertation on his own and even changed it
without consulting his supervisor. He also chose not to seek anyone’s advice
when he decided to embark on the near impossible task of writing a new
dissertation in two months. Complainant was of course perfectly entitled to
do so since the regulations of the Centre for Communication Technology for
the Masters’ degree programme allow such an approach. Clearly, however,
this line of action is not recommended to students who want proper feedback
on their research work.
In addition the University Ombudsman declared that there was no substance
to complainant’s claim that his supervisor had advised him to research a
topic that was being pursued by another student since the choice of subject
belonged entirely to complainant.
In view of the controversy that this complaint gave rise to, the University
Ombudsman recommended that the CCT might wish to consider the
introduction of a comprehensive database on research topics completed by its
past students as well as other topics being researched by its current students
and which students may be able to consult before embarking on any research
project. Such a database is likely to avoid duplication.
Since the University Ombudsman understood that course regulations for
the award of a Masters’ degree do not require students to seek the approval
of their supervisor before submitting their dissertation for evaluation, he
recommended that the CCT as well as the University of Malta might wish
to consider the introduction of procedures whereby students cannot submit
WKHÀQDOYHUVLRQRIWKHLUGLVVHUWDWLRQZLWKRXWWKHVSHFLÀFDSSURYDORIWKHLU
supervisor.
In another section of his grievance complainant requested an assurance
from the university authorities that other researchers would not plagiarise
his work. The University Ombudsman, however, immediately turned down
this request which he deemed unreasonable since no university can ever give
any such guarantee. All that the University could do if these circumstances
were to arise would be to take disciplinary action against any student found
to have plagiarised other people’s work.
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Conclusions
7KH 8QLYHUVLW\ 2PEXGVPDQ FRQFOXGHG KLV )LQDO 2SLQLRQ RQ WKLV FDVH E\
expressing sympathy with complainant’s predicament upon discovering that
despite the considerable effort in his study and research for a Masters’ degree,
there was a strong possibility that he would not be awarded this degree.
He pointed out, however, that complainant should realize that the University
of Malta must at all times insist upon academic rigour so as to safeguard
the trustworthiness of the institution as well as the credibility of its courses
and its degrees. Plagiarism, according to the University Ombudsman, is
one of the most, if not the most, serious offence in the academic realm and
cannot be tolerated under any circumstances. It appeared, unfortunately, that
complainant had failed to grasp this fact.
Complainant had, for reasons of his own, preferred to work on his dissertation
under self-guidance without seeking or heeding the advice of those who
could have helped him with the ensuing adverse results for which he was
solely responsible.
The University Ombudsman concluded that there was no evidence that
complainant’s supervisor or any other university authorities had treated him
unfairly or discriminated against him. His complaints were consequently
WXUQHGGRZQDQGFRQVLGHUHGDVQRWEHLQJMXVWLÀHG
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Case No J 133
THE UNIVERSITY OF MALTA

The long-serving professor who received less than half his earlier
remuneration for identical duties on reaching retirement age

The complaint
A person who retired from the Bench complained with the University
Ombudsman of discriminatory treatment when the University of Malta had
DUELWUDULO\UHGXFHGKLVUHPXQHUDWLRQRQUHDFKLQJVL[W\ÀYH\HDUVRIDJHE\
an excessive amount even though he continued to give the same academic
VHUYLFHWRWKH)DFXOW\RI/DZVDVKHGLGEHIRUHKHKDGUHDFKHGUHWLUHPHQW
age.

Facts of the case
Records made available to the University Ombudsman by the university
authorities showed that complainant was employed as Part-Time Lecturer in
WKH)DFXOW\RI/DZVLQWKHPLGVDQGWKDWWKLVDSSRLQWPHQWZDVWKHUHDIWHU
renewed on an annual basis for several years. In August 1988 complainant
ZDVDSSRLQWHG5HJXODU3DUW7LPH3URIHVVRULQWKH)DFXOW\RI/DZV
Under the terms set down in a letter sent to him on 25 August 1989 by the
Rector of the University, this appointment by the University Council was
up to retirement age while his remuneration amounted to half the salary of
D5HJXODU)XOO7LPH3URIHVVRUDQGKLVDFDGHPLFFRPPLWPHQWWRWKH)DFXOW\
ZDVHTXLYDOHQWWRKDOIWKHDFDGHPLFLQSXWRID5HJXODU)XOO7LPH3URIHVVRU
Since university practice endorsed by the University of Malta and the
union representing the institution’s academic staff requires regular full-time
and part-time members of the academic staff to devote one-third of their
FRPPLWPHQWWRWHDFKLQJDQRWKHUWKLUGWRUHVHDUFKDQGWKHÀQDORQHWKLUGWR
academic administration, in his case complainant was expected to devote an
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average amount of six hours per week to lecturing, research and academic
administration respectively.
The University Ombudsman found that complainant’s lecturing duties varied
considerably throughout the years when he formed part of the academic
VWDIIFRPSOHPHQWRIWKH)DFXOW\RI/DZV$WWKHWLPHRIKLVDSSRLQWPHQWWR
Regular Part-Time Professor in the 1988-89 academic year when the legal
FRXUVHE\WKH)DFXOW\ZDVRIIHUHGHYHU\RWKHU\HDUFRPSODLQDQW·VOHFWXULQJ
commitment consisted of two hours per week while his teaching load doubled
in 1996 when courses began to be offered annually. His remuneration
WKURXJKRXWDOOWKHVH\HDUVUHPDLQHGSHJJHGWRKDOIWKDWRID5HJXODU)XOO
Time Professor.
Upon reaching sixty-one years of age in 1991 complainant’s appointment
started being renewed annually as also happened in the case of other
university academic staff who reached this age. These extensions were,
however, contested by members of the University’s academic staff who
contended that their original appointments set their retirement age at 65
years. The University Ombudsman in fact found that when in June 1994 the
'HDQRIWKH)DFXOW\RI/DZVUHFRPPHQGHGWKHFRQWLQXDWLRQRIFRPSODLQDQW·V
appointment and that of another academic staff member by another year up to
the end of September 1995, he wrote to the university authorities that “I fully
UHFRPPHQGWKHH[WHQVLRQDQGWKLVDSDUWIURPWKHFRQWHQWLRQWKDWWKHRULJLQDO
DSSRLQWPHQWVZHUHWRODVWXQWLOWKHDWWDLQPHQWRIWKHDJHRI\HDUV.”
The Council of the University accepted the Dean’s recommendation and
extended complainant’s appointment till the end of the 1994/95 academic
\HDUZKHQKHZDVGXHWRUHDFKVL[W\ÀYH\HDUV7KURXJKRXWWKH\HDUFRYHUHG
E\WKLVH[WHQVLRQFRPSODLQDQW·VDFDGHPLFFRPPLWPHQWWRWKH)DFXOW\DVZHOO
as his remuneration remained unchanged.
The University Ombudsman found that on 19 July 1995 the University
Council decided that “… the appointment of members of staff beyond the
DJH RI  EH QRW H[WHQGHG EXW WKH\ PD\ EH LQYLWHG WR JLYH FRXUVHV DW SHU
VWXG\XQLW UDWHV WKH\ FRXOG DOVR EH LQYLWHG WR FRQWULEXWH LQ RWKHU ZD\V
VXFKDVSUHSDULQJGLGDFWLFPDWHULDODQGWRVHUYHDV6HQLRU)HOORZVRIWKH
8QLYHUVLW\.”
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In view of this decision, as from the beginning of the 1995/96 academic
year the University paid complainant on a per study-unit basis. These
new arrangements, however, led complainant to protest with the university
DXWKRULWLHV LQ )HEUXDU\  WKDW KLV UHPXQHUDWLRQ KDG EHHQ UHGXFHG
drastically and arbitrarily. He argued that his conditions of service at the
University were changed unilaterally without any notice or information and
that on his part he had not consented to any of these changes before the onset
of the 1995/96 academic year.
Complainant insisted that when he was invited to continue lecturing at the
University of Malta without being given any notice of any changes with
regard to his remuneration, his contract of service was in this way to all
intents and purposes “WDFLWO\UHQHZHGE\ERWKSDUWLHV” and in his view this
was the correct legal position for the 1995/1996 academic year between the
two parties. Consequently, he felt that the previous agreement was still valid
and that both parties were bound to observe it.
6XEVHTXHQWWRWKLVSURWHVWWKH'LUHFWRURI)LQDQFHRIWKH8QLYHUVLW\RI0DOWD
wrote to complainant on 12 March 1996 to reiterate that the University was
bound to abide by the Council’s decision on 19 July 1995 not to retain academic
staff in full employment beyond the age of 65 years and to remunerate staff
employed beyond 65 years of age according to the number of study-units
that they taught. It was also made clear in this letter that complainant’s
appointment with the University had come to an end in September 1995.
7KH OHWWHU E\ WKH 8QLYHUVLW\·V 'LUHFWRU RI )LQDQFH DFNQRZOHGJHG WKDW DW
the end of his appointment complainant ought to have been thanked for the
services that he rendered and that he should have been invited in writing to
FRQWLQXHSURYLGLQJVHUYLFHWRWKH)DFXOW\RI/DZVXQGHUWKHQHZFRQGLWLRQV
if these proposals were agreeable to him. The university authorities also
made it clear that any future invitations for him to continue lecturing would
be based on these new conditions and that in order to make up for their
failure to inform him of changes in the conditions of service of academic
staff members beyond the age of 65, his remuneration for the academic year
1995-1996 would remain as that of 1994-95, the year in which he reached
the age of 65 years.
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The University Ombudsman found that the university authorities abided
E\ WKHVH DUUDQJHPHQWV ZKHQ RQ  2FWREHU  WKH 'LUHFWRU RI )LQDQFH
informed complainant that his regular part-time appointment was changed
to that of Temporary Part-Time Professor and that henceforth he would be
remunerated according to the number of study-units that he would teach.
This revised appointment came into effect at the start of the 1997/1998
academic year when complainant’s remuneration corresponded to a teaching
requirement of three study-units per semester.
2Q-DQXDU\DWWKHUHTXHVWRIWKH)DFXOW\RI/DZVIRUWKHFRQWLQXHG
HQJDJHPHQW RI FRPSODLQDQW WR SURYLGH VHUYLFH WR WKH )DFXOW\ WKH &RXQFLO
of the University agreed to adjust complainant’s temporary part-time
appointment – together with those of two other professors in the same
faculty who were in similar circumstances – to a T4 level. Under these new
conditions complainant was required to lecture 112 hours per academic year
on the basis of the University’s scale of remuneration for academic staff at
this level.
In his letter of protest to the University Ombudsman, complainant claimed that
subsequent to this adjustment his lecturing commitment stood at between 35
and 42 hours per annum and this amounted to the same level of commitment
that he had before he reached 65 years. He pointed out that in addition to his
teaching duties he carried out research that culminated in the publication of
PDWHULDOWKDWZDVXVHGDVDVWDQGDUGWH[WERRNE\ÀIWK\HDUODZVWXGHQWV
When in November 2008 complainant’s T4 appointment was extended up to
September 2009, for a short while he stopped teaching in protest although he
soon resumed his lectures when he realised that students, through no fault of
their own, were being deprived of lectures in his subject area. Complainant
made it clear that he had been teaching under protest ever since.

Observations by the University Ombudsman
The University Ombudsman noted that complainant’s part-time engagement
throughout his long years of service at the University of Malta followed
WKHH[LJHQFLHVLQWKH)DFXOW\RI/DZVZKHUHWKHPDMRULW\RIDFDGHPLFVWDII
members practise law on a full-time basis and lecture to university students
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under ad hoc arrangements that are sanctioned by the institution’s academic
system.
The University Ombudsman also noted that complainant was appointed
Regular Part-Time Professor well before the introduction of the study-unit/
credit system at the University of Malta. This system brought radical changes
to the administration of academic courses including a closer alignment
between lecturers’ academic endeavours and their remuneration.
The University Ombudsman observed that there was evidence to suggest that
complainant was not fully conversant with these changes in the institution’s
academic management and their implications on academic staff. Records
seen by the University Ombudsman showed that in May 2001 complainant
DVNHGWKHDXWKRULWLHVUHVSRQVLEOHIRUWKHXQLYHUVLW\·VÀQDQFLDOPDQDJHPHQW
for an explanation on the way in which his remuneration was set and how
LWÀWWHGZLWKLQWKHV\VWHPRISD\PHQWWRXQLYHUVLW\VWDIIIRUWKHLUDFDGHPLF
duties at the institution. In his letter complainant wrote that he was under
the impression that his remuneration was not based on the extent of his
academic inputs in terms of lecturing hours or of the number of lectures that
he would deliver since he always understood his academic duty to consist in
giving lectures to students in his areas of specialization and in covering this
whole programme within the period covered by an academic year, from the
ÀUVWZHHNRI2FWREHUWRWKHODVWZHHNRIWKHIROORZLQJ0D\7KLVPHDQW
according to him, that if for some reason or other he would be unable to
lecture on the dates set at the beginning of the academic year, it would be up
to him to give supplementary lectures so as to complete the academic cycle.
The University Ombudsman remarked that contrary to complainant’s
understanding, his appointments in October 1997 and January 1998 linked
KLVUHPXQHUDWLRQWRWKHQXPEHURIOHFWXUHVWKDWKHGHOLYHUHGÀUVWWRWKUHH
study-units per semester and later to four hours per week. He pointed out
that complainant’s lack of knowledge on the workings of the study-unit/credit
system was common among many other members of the academic staff at
the University of Malta who were not affected initially by its introduction.
The Ombudsman observed that those mostly affected by these arrangements
were newly appointed academic members and those who, like complainant,
were re-engaged on reaching retirement age.
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At this stage the University Ombudsman recalled that regardless of
complainant’s contact hours, the University had agreed to retain his salary as
laid down in the Rector’s letter to him dated 25 August 1989 up to retirement
age and beyond. In his case the University even postponed for two years the
implementation of the Council’s decision not to extend the appointment of
staff beyond age 65 years when he insisted, rightly, that he should have been
given due notice before his conditions of work were changed.
The University Ombudsman also noted that complainant had written to the
5HFWRU RQ  )HEUXDU\  WR H[SUHVV KLV ZLOOLQJQHVV WR FRQVLGHU D QHZ
contract of services and had stated that “« « LI WKH 8QLYHUVLW\ LV RI WKH
RSLQLRQ WKDW P\ VHUYLFHV ZLOO VWLOO EH UHTXLUHG ZKHQ WKLV DQQXDO UHQHZDO
FRPHVWRDQHQG,ZLOOEHSUHSDUHGWRFRQVLGHUDQ\RIIHURUSURSRVDOZKLFK
WKH8QLYHUVLW\ZLOOGHHPLWSURSHUWRDGYDQFH.”
The University Ombudsman observed that while he was reviewing this
grievance, complainant was in fact receiving the remuneration due to an
academic with T4 status for giving 35 to 42 contact hours per annum when
other academics with a congruent appointment are required to deliver 112
contact hours annually. The University Ombudsman stated that undoubtedly
– and, in his view, rightly so – the University of Malta was in this way
acknowledging complainant’s long and loyal service and exercising the
discretion accorded to it by the Council’s decision of 19 July 1995 whereby
academics over the age of 65 years can, in addition to lecturing, “also be
LQYLWHGWRFRQWULEXWHLQRWKHUZD\VVXFKDVSUHSDULQJGLGDFWLFPDWHULDODQG
WRVHUYHDV6HQLRU)HOORZVRIWKH8QLYHUVLW\.”

Conclusion
The University Ombudsman concluded that admittedly it seemed incongruous
that now that complainant was over 65 years, he received less than half the
remuneration that he received earlier for carrying out identical academic
duties. He pointed out, however, that an objective analysis of all the facts
FRQÀUPHGWKDWWKHUHZDVQRHYLGHQFHWKDWWKHXQLYHUVLW\DXWKRULWLHVWUHDWHG
complainant unfairly or showed any discrimination against him.
Complainant’s appointment as a Regular Part-Time Professor and the
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remuneration linked with this post ended on the last day of the academic
year when he reached retirement age – in other words, on 30 September
1995. However, as he rightly insisted, he continued to receive the agreed
remuneration up to two years later since it was only at that time that the
8QLYHUVLW\ QRWLÀHG KLP LQ ZULWLQJ WKDW KLV RULJLQDO DSSRLQWPHQW KDG
expired and that thereafter he would be engaged under new conditions and
remunerated accordingly. The University Ombudsman noted that subsequent
to this development, the University of Malta applied in complainant’s case
the same remuneration procedures that it applies to other academics who,
regardless of whether they are under or over 65 years of age, provide services
at T4 level.
The University Ombudsman concluded that it is not his duty to evaluate the
DFDGHPLFYDOXHRUWKHHFRQRPLFEHQHÀWRIVHUYLFHJLYHQWRWKH8QLYHUVLW\
by a professor and that such a task is best left to the management of the
institution and to the individual himself. The function of the University
Ombudsman is to ascertain whether methods used to establish the value of
any such contribution to the institution are applied without discrimination.
The University Ombudsman therefore ruled that until complainant reached
65 years of age, the University of Malta had acted according to the terms of
his original appointment. He also ruled that after complainant reached 65
years, he was engaged in conformity with a decision of Council which is the
University’s highest mandated body and taken in agreement with the union
that represents the institution’s academic body.
The University Ombudsman stated that when viewed against this background,
the decision whether complainant wished to continue to provide service to
the University of Malta under the new conditions was his alone and belonged
to nobody else.
Taking all the facts of this case into account, the University Ombudsman
found that complainant had neither been treated unfairly nor had he been
discriminated against. In these circumstances his complaint was not
sustained.

95

96

From the Ombudsman’s Caseload

97

98

Case 11 (August 2009)
The right of immigrants to marry

FINAL REPORT BY THE OMBUDSMAN ON CASE No I 466
Complaint lodged by Mons. Philip Calleja
on behalf of the Emigrants’ Commission

The complaint
Refusal by the Marriage Registrar of applications for the publication of
banns to marry lodged by ‘rejected’ persons and the consequent denial of the
fundamental human right to marry.
Facts of the case
1.

Complainant informed that:

i. Persons whose applications for refugee status are rejected, encounter
SDUWLFXODUGLIÀFXOWLHVZKHQWKH\ORGJHDUHTXHVWDWWKH0DUULDJH5HJLVWU\IRU
the publication of banns. This scenario has been experienced by persons in
the following situations:
a.

a rejected person desiring to marry somebody enjoying
VXEVLGLDU\KXPDQLWDULDQSURWHFWLRQ

b.

DUHMHFWHGSHUVRQGHVLULQJWRPDUU\DQRWKHUUHMHFWHGSHUVRQ

c.

a rejected person desiring to marry a foreign person living
abroad, thus denied of the right to go and reside in another
FRXQWU\ZLWKWKDWSHUVRQ

d.

DUHMHFWHGSHUVRQGHVLULQJWRPDUU\DORFDO
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e.

a rejected person of Roman Catholic faith desiring to
celebrate marriage according to its rite but denied this due to
the existing Church – State agreement.

ii.
On the other hand, persons granted refugee status or subsidiary
humanitarian protection, applying to marry but who are unable to produce the
documents required by law, are allowed to present a copy of the application
IRUPLVVXHGE\WKH5HIXJHH&RPPLVVLRQHUNQRZQDVD34FRQÀUPHGRQ
oath. The PQ contains the personal details of the individual including name,
surname, parents’ names and surnames, etc.
iii  5HMHFWHG SHUVRQV ZKR DUH XQDEOH WR SUHVHQW WKHLU ELUWK FHUWLÀFDWH
should also be allowed to present the PQ to the Marriage Registry instead.
iv.
of.

Marriage is a natural right which rejected persons should not be denied

2.
In reply, the Director General, Land & Public Registry Division,
informed that:
i. whether certain persons are being denied the possibility of undergoing
a Catholic Marriage is not a government concern, since Catholic Marriages
DUHUHJXODWHGE\WKH&XULD
ii. PDUULDJHV PD\ RQO\ RFFXU EHWZHHQ ¶LGHQWLÀDEOH· SHUVRQV 3HUVRQV
granted refugee status, or subsidiary humanitarian status, or are regarded
DV¶SHUVRQVRIFRQFHUQ·DUHOHJDOO\LQ0DOWDDQGDUHDOVRLGHQWLÀDEOHE\WKH
5HIXJHH&RPPLVVLRQ7KH\DUHSUHVXPHGWRKDYHEHHQLGHQWLÀHGGXULQJWKH
process of granting the status. The same cannot be said of other persons who
are either clandestinely in Malta or have been denied such status.
3. The Refugee Commissioner’s reaction to the above was sought. It was
explained that:
´7KH 2IÀFH RI WKH 5HIXJHH &RPPLVVLRQHU LQLWLDOO\ UHFHLYHV D SUHOLPLQDU\
TXHVWLRQQDLUHDIRUPÀOOHGE\SHUVRQVZKRLQWHQGWRDSSO\IRUDV\OXP7KH
100

3UHOLPLQDU\4XHVWLRQQDLUHFRQWDLQVEDVLFGHWDLOVDERXWWKHSHUVRQKRZHYHU
EHFDXVHVXFKIRUPLVXVXDOO\ÀOOHGE\WKHSHUVRQVWKHPVHOYHVDQGQRWLQWKH
SUHVHQFHRIDSXEOLFRIÀFHUWKLV2IÀFHGRHVQRWFRQVLGHUWKLVLQIRUPDWLRQDV
ÀQDODQGFRQFOXVLYH
7KH2IÀFHRIWKH5HIXJHH&RPPLVVLRQHUZRXOGWKHQÀOOLQDQ$SSOLFDWLRQ
)RUPZKHUHWKHDV\OXPVHHNHULQWKHSUHVHQFHRIDQLQWHUSUHWHUZLOOJLYHKLV
KHUSHUVRQDOGHWDLOVDQGDVNHGWRVLJQWKH$SSOLFDWLRQ)RUPLQWKHSUHVHQFH
RIWKHSXEOLFRIÀFHU,QPRVWFDVHVWKLV2IÀFHGRHVQRWUHFHLYHGRFXPHQWV
ZKLFKSURYHRUFRQÀUPWKHWUXHLGHQWLW\RIWKHDV\OXPVHHNHUKRZHYHUIRU
WKLV2IÀFHWKHVLJQHG$SSOLFDWLRQ)RUPLVDGHFODUDWLRQPDGHE\WKHDV\OXP
VHHNHU([SHULHQFHVKRZVWKDWWKHUHKDYHEHHQFDVHVZKHUHDV\OXPVHHNHUV
KLGHWKHLUWUXHLGHQWLW\KRZHYHULQPRVWFDVHVWKLV2IÀFHGRHVQRWKDYHWKH
PHDQVWRHVWDEOLVKWKHDV\OXPVHHNHUV·WUXHLGHQWLWLHV
7KLV2IÀFHRIWKH5HIXJHH&RPPLVVLRQHUZRXOGWKHQLVVXHDUHFRPPHQGDWLRQ
WR WKH 0LQLVWHU DIWHU WKH FDVH LV VWXGLHG DQG HYDOXDWHG 7KLV 2IÀFH FDQ
UHFRPPHQGDSHUVRQIRUUHIXJHHVWDWXVVXEVLGLDU\SURWHFWLRQRURWKHUZLVH
UHMHFWHG,QWKHÀUVWWZRFDVHVLHUHIXJHHVWDWXVDQGVXEVLGLDU\SURWHFWLRQ
WKHSHUVRQLVSURYLGHGZLWKDFHUWLÀFDWHEHDULQJWKHGHWDLOVWKDWWKHDSSOLFDQW
has declared during this asylum determination process. In the case of rejected
DV\OXPVHHNHUVWKLV2IÀFHGRHVQRWLVVXHDQ\IXUWKHUGRFXPHQWV
$OO WKLUG FRXQWU\ QDWLRQDOV ZKR HQWHUHG 0DOWD LUUHJXODUO\ DQG DSSOLHG
IRU DV\OXP DUH SURYLGHG ZLWK D &,2 GRFXPHQW ZKLFK LV LVVXHG E\ WKH
immigration police. The information on this document also contains the
declarations made by the persons.
As regards to the reply of the Director General, Land and Public Registry
'LYLVLRQLQZKLFKKHVWDWHGWKDWSHUVRQVZLWKDSRVLWLYHRXWFRPHWRWKHLU
DSSOLFDWLRQ WR WKH 5HIXJHH &RPPLVVLRQ DUH FRQVLGHUHG DV LGHQWLÀDEOH
SHUVRQVLWVKRXOGEHSRLQWHGRXWWKDWE\QRPHDQVWKLV2IÀFHFDQGHFODUH
WKDWSHUVRQVZKRKDYHEHHQJUDQWHGSURWHFWLRQDUHLGHQWLÀDEOH7KLV2IÀFH
SURFHVVHVFDVHVRQWKHGHFODUDWLRQVPDGHE\WKHDSSOLFDQWVWKHPVHOYHVZKR
DWWLPHVLQVLVWWKDWWKH\DUHQRWLQSRVLWLRQWRJHWGRFXPHQWVKRZHYHUEHFDXVH
WKHLUDV\OXPFODLPLVIRXQGFUHGLEOHWKLV2IÀFHZLOOJUDQWSURWHFWLRQµ
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The investigation
4. Complainant was requested during the investigation to illustrate
practical situations encountered by the Emigrants’ Commission of alleged
violations of the right to marry that could be considered within the limits of
his complaint. Mons. Calleja provided information on different situations of
couples involving rejected immigrants refused permission to marry. Some of
the rejected immigrants have been in Malta for up to seven years. They have
a residence/visa permit renewable every six months and they have also been
JLYHQRIÀFLDO,GHQWLW\&DUGVZLWKYLVDVWRDOORZWKHPIUHHGRPRIPRYHPHQW
within Malta and the right to work regularly. Samples of these documents
ZHUHVXEPLWWHGWRWKH,QYHVWLJDWLQJ2IÀFHU&RPSODLQDQWLQVLVWVWKDWGXULQJ
their stay on the strength of such a visa, the status of these rejected persons
in Malta was a legal one. While agreeing that every effort should be made
and measures taken to avoid marriages of convenience, he submitted that
hardships and alleged violations of the fundamental right to marry and found
a family should be avoided at all costs.
5. &RPSODLQDQWZDVUHTXLUHGWRSURYLGHVSHFLÀFH[DPSOHVLOOXVWUDWLQJWKH
complaint. The following examples were provided:
a) Rejected immigrants who wished to marry a person enjoying subsidiary
KXPDQLWDULDQSURWHFWLRQ)RUH[DPSOHDQ(WKLRSLDQZLGRZZKRVHKXVEDQG
was killed in 2005, was received in Malta on 27 July 2007 and had her
application for asylum rejected. She wanted to marry an Eritrean who was
received in Malta on 29 July 2006 and who enjoyed a humanitarian status.
They declared that they wanted to get married civilly in Malta and that they
had already married here by Moslem rite in mosque. They are being required
WRSURYLGHWKH5HJLVWUDURI0DUULDJHVZLWKRIÀFLDOGRFXPHQWVIURP(WKLRSLD
and Eritrea proving their identity.
b) Rejected immigrants who wanted to marry with other persons who were
also rejected. A Christian Orthodox Ethiopian who was received in Malta
in September 2005 and whose application for asylum was rejected, wished
to marry civilly in Malta with another Ethiopian of the same religion, who
also had a rejected status and who had come to Malta at the same time. They
declared that they had already been married the family ZD\ in Ethiopia in June
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2004. They had a child born in Malta in July 2006 that was duly registered
in their name. They wanted to get married in Malta. This couple was being
UHTXLUHG E\ WKH 5HJLVWUDU RI 0DUULDJHV WR SURGXFH RIÀFLDO GRFXPHQWDWLRQ
from Ethiopia regarding their identity.
c) Rejected immigrants who wished to marry a foreign person, not an
immigrant, residing abroad. They claimed that the fact that they were being
refused marriage in Malta meant that they were consequently being denied
the possibility to go and live with their partner abroad. An Ethiopian, who
had been brought to Malta in June 2007 and whose application for asylum was
rejected, wished to marry another Ethiopian who was a permanent resident
LQWKH8QLWHG6WDWHVDQGZKRFODLPHGWKDWVKHKDGFRPHWR0DOWDVSHFLÀFDOO\
WRPDUU\KHUSDUWQHU7KHLPPLJUDQWSURGXFHGDEDSWLVPFHUWLÀFDWHLVVXHG
by the Ethiopian church together with a sworn statement in the Attorney
*HQHUDO·V2IÀFHLQ0DOWD7KHLUUHJXODUUHMHFWHGPLJUDQWZDVUHIXVHGWKH
ULJKW WR PDUU\ EHFDXVH KH IDLOHG WR SURGXFH DQ RIÀFLDO ELUWK FHUWLÀFDWH RI
Ethiopia. His girlfriend had subsequently to return to America and the
marriage was called off.
d) Rejected immigrants who wished to marry with Maltese citizens were
being denied the right to marry and consequently often became parents
RILOOHJLWLPDWHFKLOGUHQ)RUH[DPSOHD0DOWHVHJLUOZKRZLVKHGWRPDUU\
an immigrant from the Congo who had come to Malta in 2004 and whose
DSSOLFDWLRQ IRU DV\OXP ZDV UHMHFWHG ZHUH ÀQDOO\ PDUULHG LQ   2WKHU
similar cases have not been so fortunate.
e) Rejected immigrants who professed the Roman Catholic religion and
who wished to celebrate their marriage by that rite were being denied this
as a result of the Concordat existing between Church and State governing
marriages. Thus for example a Catholic Ethiopian girl, who came to Malta
in 2006 and whose application for asylum was rejected, wished to marry an
Eritrean citizen born in Sudan who was also Catholic and who came to Malta
in 2004 and enjoyed humanitarian status. They were being denied the right
WRPDUU\FLYLOO\EHFDXVHVKHSURGXFHGRQO\DPDUULDJHFHUWLÀFDWHDQGQRWDQ
RIÀFLDOELUWKFHUWLÀFDWH7KH\KDYHDFKLOGERUQLQ0DOWDZKRZDVEDSWLVHG
in a Catholic church but they were still being refused marriage in church
before they were able to marry civilly. A solution to this case seems to have
been found recently.
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Another example was that of an Ethiopian girl, who was a Christian Orthodox
whose application for asylum was also rejected, and who arrived in Malta
in August 2006. She wished to marry another Ethiopian who arrived in
Malta on the same date who was also a Christian Orthodox and who like her
had his asylum application rejected. They declared that they were already
married WKH IDPLO\ ZD\. They also had a child born in Malta whom they
acknowledged. They wished to have a religious marriage. In this case a
solution seems possible.
In both cases however they were being required by the Registry for Marriages
WRSURGXFHRIÀFLDOELUWKFHUWLÀFDWHVIURPWKHLUFRXQWU\RIRULJLQ(WKLRSLDDV
ZHOODVFHUWLÀFDWHVWKDWWKH\ZHUHQRWSUHYLRXVO\PDUULHG7KRXJKLQERWK
cases PDUULDJHWKHIDPLO\ZD\ is considered as a civil marriage, they cannot
however celebrate a religious Catholic marriage in Malta without serious
GLIÀFXOW\
Fundamental right to marry
6. These examples illustrate well the extent and complexity of the problem.
7KH\ DOVR FRQÀUP WKDW WKH FRPSODLQW UDLVHV LVVXHV WKDW JR EH\RQG WKH
immediate facts of the case under review and should therefore be viewed
in the wider perspective of the exercise of the fundamental right to marry
and found a family. I shall therefore proceed to consider the laws applicable
to these facts and the interpretation that should be given to them as well
as the principles of good administration that should guide the competent
authorities in their deliberations when deciding legitimate requests by
LUUHJXODULPPLJUDQWVWRPDUU\,SURSRVHWRVWUXFWXUHP\)LQDO2SLQLRQLQ
four distinct sections:

A. The law, regulations and norms of good governance applicable
B. Interpretative jurisprudence
C. Considerations
D. Conclusions and recommendations
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A. The law, regulations and norms of good governance applicable
Laws and regulations
7. 7KH0DUULDJH$FW &DSRIWKH/DZVRI0DOWD DUWLFOH  VWDWHV
“A request for the publication of banns shall not be entertained… unless
DQGXQWLOLQDGGLWLRQWRDOORWKHUUHOHYDQWLQIRUPDWLRQWKHUHDUHGHOLYHUHG
to the Registrar(a)WKHFHUWLÀFDWHRIELUWKRIHDFKRIWKHSHUVRQVWREHPDUULHG
(b) a declaration on oath made and signed by each of the persons to be
PDUULHGVWDWLQJWKDWWRWKHEHVWRIKLVRUKHUNQRZOHGJHDQGEHOLHIWKHUHLV
QROHJDOLPSHGLPHQWWRWKHPDUULDJHRURWKHUODZIXOFDXVHZK\LWVKRXOG
QRWWDNHSODFH
3URYLGHGWKDWLILWLVVKRZQWRWKHVDWLVIDFWLRQRIWKH5HJLVWUDUWKDWLWLV
LPSUDFWLFDEOHWRREWDLQDFHUWLÀFDWHRIELUWKUHTXLUHGWREHGHOLYHUHGE\
this sub-article, the Registrar may accept instead such other document or
HYLGHQFHDVKHPD\GHHPDGHTXDWHIRUWKHSXUSRVHRIWKLVDUWLFOHµ
8. $UWLFOHV  DQG  RIWKHVDPH0DUULDJH$FWVWDWH
“(1) $Q\ SHUVRQ ZKR FRQWUDFWV D PDUULDJH ZLWK WKH VROH SXUSRVH RI
obtaining
(a)
(b)
(c)
(d)
(e)

0DOWHVHFLWL]HQVKLSRU
IUHHGRPRIPRYHPHQWLQ0DOWDRU
DZRUNRUUHVLGHQFHSHUPLWLQ0DOWDRU
WKHULJKWWRHQWHU0DOWDRU
the right to obtain medical care in Malta,

VKDOO EH JXLOW\ RI DQ RIIHQFH DQG VKDOO RQ FRQYLFWLRQ EH OLDEOH WR
LPSULVRQPHQWIRUDWHUPQRWH[FHHGLQJWZR\HDUV
(2) $Q\ ULJKW RU EHQHÀW REWDLQHG E\ D SHUVRQ FRQYLFWHG RI DQ RIIHQFH
under subarticle (1) on the basis of the marriage referred to in subarticle
105

 PD\EHUHVFLQGHGRUDQQXOOHGE\WKHSXEOLFDXWKRULW\IURPZKLFKLW
ZDVREWDLQHGµ
9. The 3URFHGXUDO 6WDQGDUGV LQ ([DPLQLQJ $SSOLFDWLRQV IRU 5HIXJHH
Status 6/ 5HJXODWLRQ  VWDWHV
“(2) An applicant for asylum shall
(a) QRWVHHNWRHQWHUHPSOR\PHQWRUFDUU\RQEXVLQHVVXQOHVVZLWK
WKHFRQVHQWRIWKH0LQLVWHU
(b) XQOHVV KH LV LQ FXVWRG\ UHVLGH DQG UHPDLQ LQ WKH SODFHV ZKLFK
PD\EHLQGLFDWHGE\WKH0LQLVWHU
(c) UHSRUW DW VSHFLÀHG LQWHUYDOV WR WKH LPPLJUDWLRQ DXWKRULWLHV DV
LQGLFDWHGE\WKH0LQLVWHU
(d) KDQGRYHUDOOGRFXPHQWVLQKLVSRVVHVVLRQ
(e) be subject to search and his oral statements may be recorded …
(f) EHSKRWRJUDSKHGDQGKDYHKLVÀQJHUSULQWVWDNHQ«µ
10.

S.L. 420.7 further states:

“14 (1)(a)… a person declared to be a refugee shall be entitled(i)
« WR UHPDLQ LQ 0DOWD ZLWK IUHHGRP RI PRYHPHQW DQG WR EH
granted, as soon as possible, personal documents, including a residence
SHUPLWIRUDSHULRGRIWKUHH\HDUVZKLFKVKDOOEHUHQHZDEOH«
(ii)
XQOHVV KH LV LQ FXVWRG\ DZDLWLQJ MXGLFLDO SURFHHGLQJV IRU WKH
FRPPLVVLRQRIDFULPLQDORIIHQFHRULVVHUYLQJDWHUPRILPSULVRQPHQWWR
EHJLYHQD&RQYHQWLRQ7UDYHO'RFXPHQWHQWLWOLQJKLPWROHDYHDQGUHWXUQ
WR0DOWDZLWKRXWWKHQHHGRIDYLVD
(iii)
WR KDYH DFFHVV WR HPSOR\PHQW VRFLDO ZHOIDUH DSSURSULDWH
accommodation, integration programmes, State education and training,
DQGWRUHFHLYH6WDWHPHGLFDOFDUH«
(b) A person enjoying subsidiary protection shall be entitled(i)
« WR UHPDLQ LQ 0DOWD ZLWK IUHHGRP RI PRYHPHQW DQG WR EH
granted, as soon as possible, personal documents, including a residence
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SHUPLWIRUDSHULRGRIWKUHH\HDUVZKLFKVKDOOEHUHQHZDEOH«
(ii)
WR EH SURYLGHG ZLWK GRFXPHQWV ZKLFK HQDEOH KLP WR WUDYHO
HVSHFLDOO\ ZKHQ VHULRXV KXPDQLWDULDQ UHDVRQV DULVH WKDW UHTXLUH KLV
presence in another State…
(iii)
WR KDYH DFFHVV WR HPSOR\PHQW VXEMHFW WR ODERXU PDUNHW
FRQVLGHUDWLRQVFRUHVRFLDOZHOIDUHEHQHÀWVDSSURSULDWHDFFRPPRGDWLRQ
LQWHJUDWLRQ SURJUDPPHV 6WDWH HGXFDWLRQ DQG WUDLQLQJ DQG WR UHFHLYH
FRUH 6WDWH PHGLFDO FDUH HVSHFLDOO\ LQ WKH FDVH RI YXOQHUDEOH JURXSV RI
SHUVRQVµ
11.  7KH ,PPLJUDWLRQ $FW &DS  RI WKH /DZV RI 0DOWD  FDWHUV IRU
WKH LVVXLQJ E\ WKH 3ULQFLSDO ,PPLJUDWLRQ 2IÀFHU RI ¶UHPRYDO RUGHUV· DQG
¶GHSRUWDWLRQRUGHUV· DUWLFOHV  
12. $UWLFOHRIWKH(XURSHDQ&RQYHQWLRQIRU+XPDQ5LJKWV &DSRI
WKH/DZVRI0DOWD VWDWHV
´0HQ DQG ZRPHQ RI PDUULDJHDEOH DJH KDYH WKH ULJKW WR PDUU\ DQG WR
IRXQGDIDPLO\DFFRUGLQJWRWKHQDWLRQDOODZVJRYHUQLQJWKHH[HUFLVHRI
WKLVULJKWµ
13. Article 14 of the same Convention states that´7KHHQMR\PHQWRIWKHULJKWVDQGIUHHGRPVVHWIRUWKLQWKLV&RQYHQWLRQ
VKDOOEHVHFXUHGZLWKRXWGLVFULPLQDWLRQRQDQ\JURXQGVXFKDVVH[UDFH
colour, language, religion, political or other opinion, national or social
RULJLQ DVVRFLDWLRQ ZLWK D QDWLRQDO PLQRULW\ SURSHUW\ ELUWK RU RWKHU
VWDWXVµ
Norms of good governance
14. It is appropriate to highlight the following norms of good governance
applicable, among others, to the consideration of this complaint.
a) It is the primary duty of all public authorities to uphold the Constitution
in its various manifestations and international conventions wherever
applicable.
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b) They should favour the protection of fundamental human rights and preempt their violation.
c) Administrative discretion can only be exercised if it is empowered by a
legislative instrument that allows it.
d) It has to be exercised within the established parameters laid down by the
relative legislation.
e) Public authorities should not act in a way that unlawfully discriminates
DJDLQVWRUXQMXVWLÀDEO\IDYRXUVSDUWLFXODULQGLYLGXDOVRULQWHUHVWV
B.

Interpretative jurisprudence

Basic rules of interpretation
15. When applying these legal provisions and norms to the facts resulting
from the investigation, one should be very careful not to lose sight of the
crucial and essential issue that what is being alleged by complainant is the
actual or potential violation of a fundamental human right. It is relevant to
point out that the Constitution of Malta does not enumerate the right to marry
DQGIRXQGDIDPLO\LQ&KDSWHUZKLFKVSHFLÀFDOO\LGHQWLÀHVDQGVHWVRXWWKH
fundamental rights and freedoms of the individual that deserve constitutional
protection. Malta only formally recognised and bound itself to protect this
ULJKWDVDIXQGDPHQWDOULJKWZKHQLWUDWLÀHGWKH(XURSHDQ&RQYHQWLRQDQGLWV
Article 12. Within this context the jurisprudence of the European Court of
Human Rights interpreting Article 12 is even more relevant. It is accepted
that a judgement of the European Court is not a binding precedent which
necessarily has to be followed by domestic courts. However, it would be
YHU\GLIÀFXOWIRUDQ\7ULEXQDORU&RXUWRIDFRXQWU\WKDWKDVVXEVFULEHGWRWKH
Convention to disregard such a judgement.
16. Having established that the right to marry and found a family is a
fundamental right, it is pertinent to point out some basic rules of interpretation
that have to be followed:
a) )XQGDPHQWDOKXPDQULJKWVDUHWKRVHODLGGRZQE\VWDWXWH,Q0DOWD·V
case these are primarily to be found in the 1964 Malta Constitution and in
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the European Convention. The parameters of those rights have to be found
within the words and spirit of these provisions as interpreted by Case Law.
b) Within those parameters, fundamental rights can neither be approximate
nor relative. They are therefore only subject to their limitations expressly
laid down by law.
c) The interpretation of legal provisions protecting human rights should
always favour their exercise.
d) This protection should be applicable and extended to all persons
within the national jurisdiction, except in those cases where the statute viz
the Constitution expressly limits such protection to the citizens of Malta.
Eg: the protection of freedom of movement in Article 44. Article 12 of
the Convention expressly and univocally applies to all men and women of
marriageable age within a territory that subscribes to it.
e) It is also an established principle that Articles in the Convention affording
SURWHFWLRQRIVSHFLÀFIXQGDPHQWDOULJKWVKDYHWREHUHDGLQFRQMXQFWLRQZLWK
Article 14 that prohibits discrimination in the enjoyment of these rights. This
Article states “WKHHQMR\PHQWRIWKHULJKWVDQGIUHHGRPVWKDWIDOOZLWKLQWKLV
&RQYHQWLRQ VKRXOG EH VHFXUHG ZLWKRXW GLVFULPLQDWLRQ RQ WKH JURXQG VXFK
DVVH[UDFHFRORXUODQJXDJHUHOLJLRQSROLWLFDORURWKHURSLQLRQQDWLRQDO
or social origin, association to a national minority, property, birth or other
status”.
This means that all men and women of marriageable age in Malta whatever their
condition and whatever the reason for their being here have the fundamental
right to marry and found a family so long as they can do so “according to the
QDWLRQDOODZVJRYHUQLQJWKHH[HUFLVHRIWKLVULJKW”. Moreover, the national
laws cannot discriminate when laying down rules regulating the exercise of
this right.
17. Care should be taken in this respect to ensure that national laws do not
fall foul of Article 14 of the Convention. Essentially this means:
a) that the State is bound to ensure and guarantee the exercise of the
fundamental right of every man and woman of marriageable age to marry
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and found a family. In doing so the State is not allowed to impose limitations
WKDWGLVFULPLQDWHEHWZHHQRQHFODVVRISHUVRQVDQGDQRWKHU
b) the State has the right to legislate to establish rules governing the exercise
of this right. Such legislation cannot however allow for administrative
discretion that lays down rules for the exercise of this right by some persons
or a category of persons, who would otherwise satisfy all the requirements at
law, that were more burdensome on them than on others.
The nature of the complaint
18. It is important at this stage to stress that the complaint by the Emigrants’
&RPPLVVLRQUHIHUVWRGLIÀFXOWLHVWKDWDUHEHLQJHQFRXQWHUHGE\LPPLJUDQWV
who apply for refugee status and whose request has been rejected, commonly
referred to as rejected irregular immigrants, when applying to get married.
As worded, the complaint concerns the fundamental right to marry. It does
not concern, at least directly, their right to found a family. My investigation
has to be limited within the parameters of the complaint. It is not the function
RI P\ 2IÀFH WR HQJDJH LQ DFDGHPLF GHEDWH ZKLFK WKRXJK XQGRXEWHGO\
interesting, is strictly speaking irrelevant to the facts at issue. This is being
said because while the right to marry and the right to found a family are
ostensibly two separate rights, Article 12 speaks only of one right.
19. )RXQGLQJ D IDPLO\ LQ WKH FRQWH[W RI$UWLFOH  ZRXOG VHHP WR EH D
natural consequence of the exercise of the fundamental human right to marry
which the State was bound to protect. It is obvious however that the degree
of protection given to the right to found a family is not coextensive with
WKDWJLYHQWRWKHULJKWWRPDUU\)XUWKHUPRUHWKHULJKWWRIRXQGDIDPLO\LV
not to be confused with the right to cohabit or to take up residence in the
country where a couple marry or where either of them lives. Similarly, while
a person in detention cannot reasonably be denied the right to marry or found
a family, he has no right to be freed of detention to fully enjoy the exercise
of the latter right before he is entitled at law to be released. Even less can a
spouse automatically acquire the right to reside in the country in which his
or her partner resides merely on the strength of his/her being married to him/
her unless such a right is expressly given by law.
20.

Different considerations therefore apply to the two facets of this
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fundamental right protected by Article 12. I have cursorily referred to issues
that could be raised regarding the effects of founding a family following
marriage because of the real concerns raised if rejected immigrants claim to
have a right to reside in Malta if and when they marry within its jurisdiction,
especially to a person who is not himself/herself a rejected immigrant or a
person who has no right to reside in Malta.
The nature of the right to marry
21. It is today established jurisprudence of the European Court of Human
Rights that Article 12 secures the fundamental right of a man and a woman to
marry and to found a family. The exercise of this right gives rise to personal,
social and legal consequences. It is only subject to the national laws of the
contracting states but the limitations thereby introduced must not restrict or
reduce the right in such a way or to such an extent that the very essence of the
ULJKWLVLPSDLUHG -XGJHPHQWRI2FWREHU 6HULHV$1R3DJH
3DUD &DVH)Y6ZLW]HUODQG$SSOLFDWLRQ1RRIWKH'HFHPEHU
 
22. This fundamental right is not absolute in the sense that anyone within
the jurisdiction is free to marry any other person. The State has the right
to regulate its exercise by laying down rules on the capacity of persons of
marriageable age to marry. However, in contrast with Articles 8, 9, 10 and
11 of the Convention, Article 12 does not contain a paragraph permitting
interference with or limitations of the right in question, which are prescribed
by law and necessary in a democratic society for one or other of a number
RIVSHFLÀHGSXUSRVHV7KHULJKWLVVXEMHFWRQO\WRQDWLRQDOODZVJRYHUQLQJ
its exercise.
Case Law
23. However, as Lord Bingham says in his opinion in the judgement on the
Application of Baiai and others on 30 July 2008:
“7KH6WUDVERXUJFDVHODZUHYHDOVDUHVWULFWLYHDSSURDFK WRZDUGV QDWLRQDO
ODZV7KXVLWKDVEHHQDFFHSWHGWKDWQDWLRQDOODZVPD\OD\GRZQUXOHVRI
substance based on generally recognised considerations of public interest, of
ZKLFKUXOHVFRQFHUQLQJFDSDFLW\FRQVHQWSURKLELWHGGHJUHHVRIFRQVDQJXLQLW\
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DQGSUHYHQWLRQRIELJDP\DUHH[DPSOHV +DPHUY8QLWHG.LQJGRP  
'5SDUD'UDSHUY8QLWHG.LQJRP  '5SDUD)
Y6ZLW]HUODQG  (+55SDUD6DQGHUVY)UDQFH  
%'5.OLSDQG.UJHUY1HWKHUODQGV  $'5 %XW
IURPHDUO\GD\VWKHULJKWWRPDUU\KDVEHHQGHVFULEHGDV´IXQGDPHQWDOµLW
KDVEHHQPDGHFOHDUWKDWWKHVFRSHDIIRUGHGWRQDWLRQDOODZLVQRWXQOLPLWHG
DQGLWKDVEHHQHPSKDVLVHGWKDWQDWLRQDOODZVJRYHUQLQJWKHH[HUFLVHRIWKH
ULJKW WR PDUU\ PXVW QHYHU LQMXUH RU LPSDLU WKH VXEVWDQFH RI WKH ULJKW DQG
PXVW QRW GHSULYH D SHUVRQ RU FDWHJRU\ RI SHUVRQ RI IXOO OHJDO FDSDFLW\ RI
WKHULJKWWRPDUU\RUVXEVWDQWLDOO\LQWHUIHUHZLWKWKHLUH[HUFLVHRIWKHULJKW
+DPHUDERYHSDUDV'UDSHUDERYHSDUDV)Y6ZLW]HUODQG
DERYH SDUD  6DQGHUV Y )UDQFH DERYH  .OLS DQG .UJHU
DERYH5DQG)Y8QLWHG.LQJGRP$SSRQQRXQUHSRUWHG
1RYHPEHUS ,QSUDFWLFHWKH6WUDVERXUJDXWKRULWLHVKDYHEHHQÀUP
LQXSKROGLQJWKHULJKWWRPDUU\ÀQGLQJLQIDYRXURIDSSOLFDQWVGHQLHGWKH
H[HUFLVHRIWKDWULJKWEHFDXVHWKH\ZHUHVHUYLQJSULVRQHUV +DPHUDERYH
'UDSHU DERYH  RU EHFDXVH RI D PDQGDWRU\ GHOD\ LPSRVHG EHIRUH HQWHULQJ
LQWRDIRXUWKPDUULDJH )Y6ZLW]HUODQGDERYH RUEHFDXVHRQHDSSOLFDQW
ZDVWKHIDWKHULQODZRIWKHRWKHUDQGWKH\FRXOGRQO\H[HUFLVHWKHLUULJKWLI
WKH\REWDLQHGDSULYDWH$FWRI3DUOLDPHQW %Y8QLWHG.LQJGRP  
(+55 µ
24. In this case the House of Lords stated that “A national authority
may properly impose reasonable conditions on the right of a third country
QDWLRQDOWRPDUU\LQRUGHUWRDVFHUWDLQZKHWKHUDSURSRVHGPDUULDJHLVRQH
RI FRQYHQLHQFH DQG LI LW LV WR SUHYHQW LW  7KLV LV EHFDXVH$UWLFOH  H[LVWV
to protect the right to enter into a general marriage not to grant a right to
VHFXUHDQDGYHQWLWLRXVDGYDQWDJHE\JRLQJWKURXJKDIRUPRIPDUULDJHIRU
ulterior reasons”.
25. On the other hand ECHR judgements, such as the B&L v United
.LQJGRPDQG)Y6ZLW]HUODQGPDNHLWFOHDUWKDWDEVROXWHSURKLELWLRQRIWKH
right to marry is not acceptable.1
________
1
[2008] UKHL 53. The merits of the case concerned a scheme, imposed in 2005, which
UHTXLUHGLPPLJUDQWVWRREWDLQSHUPLVVLRQIURPWKH+RPH2IÀFHLIWKH\ZLVKHGWREHPDUULHG
in the UK. The House of Lords considered the legislation to be acceptable, with the exception
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The Strasbourg jurisprudence therefore requires the right to marry to be
treated as a strong right which may be regulated by national law both as
to procedure and substance but may not be subjected to conditions which
impair the essence of the right. Moreover, regulation by national law cannot
be discriminatory and incompatible with Article 14 of the Convention. It
cannot target individuals with measures that interfere with their fundamental
right to marry and that go beyond the regulation that Article 12 allows for the
enjoyment of this right by all men and women of marriageable age.
C. Considerations
Application of these legal norms to the facts at issue
26. In applying these legal principles to the facts of the case one can make
the following relevant considerations among others:
a) The distinction made by the Director General, Land and Public Registry
Division that every marriage has to be celebrated between persons who were
or who enter Malta legally and that this rule applies without distinction, to
every person who wishes to marry in Malta is clearly unacceptable at law.
Article 12 does not allow for such a distinction. Indeed it would consider
such a distinction to run counter to the very essence of a fundamental human
right which seeks to protect the right of every person to establish formal
legal relationships with the partners of their choice. Article 12 declares the
right to marry and found a family to appertain to every man and woman of
marriageable age irrespective of whether they found themselves legally or
illegally, regularly or irregularly within the national territory.
________
________
1
of 1. the exemption of Anglican weddings from the scheme, as this discriminated against
RWKHUUHOLJLRQVDQGWKHFRVWRIWKHDSSOLFDWLRQV7KHSUREOHPLQWKHSDUWLFXODUFDVHZDVQRW
the legislation, but the internal guidance: instead of simply providing an opportunity for the
+RPH2IÀFHWRPDNHFKHFNVDVWRZKHWKHUDSURSRVHGPDUULDJHZDVRQHRIFRQYHQLHQFHRU
JHQXLQH WKH LQWHUQDO JXLGDQFH SURYLGHG IRU VSHFLÀF FLUFXPVWDQFHV LQ ZKLFK SHUPLVVLRQ WR
marry would be refused. Under that guidance permission to marry was to be refused if one
RIWKHSDUWLHVWRWKHSURSRVHGPDUULDJHDGLGQRWKDYHFXUUHQWSHUPLVVLRQWREHLQWKH8.RU
b. had current permission to be in the UK, but that permission had been granted for a period
RIQRPRUHWKDQVL[PRQWKVRUFKDGFXUUHQWSHUPLVVLRQWREHLQWKH8.EXWWKDWSHUPLVVLRQ
had no more than three months left to run. According to the House of Lords, none of these
VSHFLÀFFLUFXPVWDQFHVZDVRILWVHOIUHOHYDQWWRZKHWKHURUQRWWKHSURSRVHGPDUULDJHZDVRQH
of convenience or genuine.
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b) Moreover, even if one had to concede, simply for argument’s sake,
that such a distinction could be made within the context of national laws
governing the exercise of this right, it is a fact that no such legal provision
exists in Malta. Indeed, if it did so exist, there is no doubt that it would be
considered to be in contrast with Article 12 in so far as it would injure or
LPSDLUWKHVXEVWDQFHRIWKHULJKWWRPDUU\DQGGHÀQLWHO\GHSULYHDFDWHJRU\RI
persons of full capacity, of the right to marry or at least substantially interfere
with their exercise of this right.
c) I cannot accept the Director General’s submission that civil marriages
FDQ RQO\ EH FHOHEUDWHG EHWZHHQ SHUVRQV ZKR DUH LGHQWLÀHG RU LGHQWLÀDEOH
LQWKHVHQVHWKDWVXFKLGHQWLÀFDWLRQKDVWREHDEVROXWHO\DVFHUWDLQHG7KLV
SRVLWLRQRIWKH'LUHFWRU*HQHUDOLQIDFWDWWHPSWVWRUHÁHFWWKHVXEVWDQFHRI
$UWLFOH  RIWKH0DUULDJH$FWTXRWHGDERYHWKDWLPSRVHVRQKLPWKHGXW\
to ascertain not only the identity of the person requesting the publication
of banns for marriage but also his status and the fact that there is no legal
impediment to the marriage or lawful cause why it should not take place.
The law however provides that these essential facts establishing that a person
was free to marry could be proved by a sworn declaration made and signed
by each of the persons to be married. The Registrar was neither required
nor indeed is he empowered to demand any proof beyond that expressly
stated by law. Clearly rejected irregular immigrants could be required and be
bound to make such a sworn statement just like any other person in similar
circumstances.
d) 7KH UHDO LVVXH UHPDLQV WKHUHIRUH WKH LGHQWLÀFDWLRQ RI WKH SHUVRQ
requesting the publication of banns who is, for any reason whatsoever, not
LQDSRVLWLRQWRSURGXFHKLV&HUWLÀFDWHRI%LUWK7KHODZZLVHO\SURYLGHVIRU
such an eventuality since it is not a rare occurrence that a person is not in a
SRVLWLRQWRSURGXFHDQRIÀFLDOFRS\RIKLV%LUWK&HUWLÀFDWHRIWHQWKURXJKQR
fault of his own. It is only in this area that the Registrar is given, and rightly
so, a measure of discretion. This only in those cases where it is shown to his
VDWLVIDFWLRQWKDWLWLVLPSUDFWLFDEOHWRREWDLQDFHUWLÀFDWHRIELUWKDVUHTXLUHG
It is accepted, and also conceded by the Registrar himself, that it is not only
not practicable but outrightly impossible for some irregular immigrants to
SURGXFHDFRS\RIWKHLUELUWKFHUWLÀFDWH,QGHHGLQVRPHLQVWDQFHVWKHLUELUWK
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might not even have been registered in a public registry in their country of
origin. In some countries there is not even a public registry, while in others,
torn by years of war and civil strife, the network of public administration has
FRPSOHWHO\EURNHQGRZQ)DFHGZLWKVXFKDQLPSRVVLELOLW\WKH5HJLVWUDULV
bound to accept such other document or evidence “as he may deem adequate
for the purposes of this Article”.
e) In the exercise of this limited discretion, the Registrar is therefore in
duty bound to apply criteria which were uniform and that satisfy the rigid
test of non-discrimination set out by Article 14 of the Convention. He could
not therefore discriminate between one category of irregular immigrants and
another. Indeed he cannot even discriminate between irregular immigrants
and other persons in Malta, including Maltese citizens.
f) By his own admission, the Registrar accepts that he has no problem with
regard to irregular immigrants who apply to get married and who have been
given the status of refugees or subsidiary humanitarian status or persons of
concern. He maintains that because they are in Malta legally and because
WKH\KDYHEHHQLGHQWLÀHGE\DFRPSHWHQWDXWKRULW\ZKLFKLVWKH5HIXJHH
&RPPLVVLRQLWZDVSUHVXPHGWKDWWKHVHSHUVRQVKDYHEHHQLGHQWLÀHGLQWKH
process of establishing their status.
g) It is more than clear that the Marriage Registry opted for the solution of
relying on the refugee’s own declaration in an effort to satisfy the fundamental
right of persons who were in Malta for the long term, and whose stay had
acquired legitimacy. Such a move was undoubtedly made out of recognition
of the fact that such persons have the right to get on with their lives including
getting married and starting a family. A practical way had to be found to
accommodate them. In reality, however, these irregular immigrants who
were granted asylum or humanitarian protection have not had their identity
HVWDEOLVKHG  7KH\ KDYH EHHQ JUDQWHG 0DOWHVH LGHQWLÀFDWLRQ SDSHUV WKDW
PRUHRIWHQWKDQQRWUHÁHFWWKHLURZQGHFODUDWLRQVDQGDUHQRWEDVHGRQDQ\
other corroborative evidence available to the Refugee Commissioner. Such
evidence is in most cases impossible to produce.
h) In truth the problem with the practical solution is that the identity or
history of these irregular immigrants, as declared in the referred documents,
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is not known to be absolutely, or even remotely, true. The authorities have
no more than the word of the individual to go by. The Refugee Commission
KDVQRZD\RIFRQÀUPLQJWKHVWDWHPHQWVPDGH7KHUHIRUHWKHVHUHIXJHHVDUH
QRWDV¶LGHQWLÀDEOH·DVZDVPDGHRXWWRWKLV2IÀFH7KH\DUHLQIDFWQRPRUH
LGHQWLÀDEOH WKDQ ¶UHMHFWHG· SHUVRQV ZKR JR WKURXJK WKH VDPH SURFHVV RI
LGHQWLÀFDWLRQEXWZKRVHDSSOLFDWLRQVDUHQRWVXFFHVVIXO²REYLRXVO\WDNLQJ
exception to cases where applications are rejected on the basis of identity, but
for other reasons e.g. paragraph 35 of the PQ ‘Basic Reasons for Requesting
Asylum’. The reaction of the Refugee Commission quoted extensively
in Para 3 of this Opinion is clear and univocal. It directly contradicts the
position taken by the Director General.
Limits of discretion
27. On the other hand it is my opinion that in these cases the Marriage
Registrar rightly exercises his discretion when he accepts the Immigration
&HUWLÀFDWHLVVXHGE\WKH5HSXEOLFRI0DOWDDXWKRULVLQJWKHKROGHUWRUHVLGH
DQGUHPDLQLQ0DOWDIRUWKHSHULRGLQGLFDWHGLQLWE\WKH,PPLJUDWLRQ2IÀFHU
That document indicates the name and surname of the holder, the date and
SODFH RI ELUWK KLV RFFXSDWLRQ DQG QDWLRQDOLW\  7KHVH GHWDLOV FHUWLÀHG E\
the signature of the holder of the document, can certainly be accepted as
prima facie proof of the holder’s identity as established in Malta even if, in
most cases, the information registered is the result of the holder’s own sworn
declaration.
28. The Registrar rightly exercises his discretion in terms of Article
   RI WKH 0DUULDJH $FW ERWK RQ WKH VWUHQJWK RI WKH RIÀFLDO GRFXPHQW
in the possession of the applicant for the publication of banns as well as
RQ WKH VWUHQJWK RI KLV VZRUQ VWDWHPHQW  +H FRQVLGHUV WKLV WR EH VXIÀFLHQW
evidence which, in the circumstances, should be deemed to be adequate
for the purposes of establishing his identity. The question is whether the
0DUULDJH5HJLVWUDULVMXVWLÀHGLQRWKHUZLVHH[HUFLVLQJKLVGLVFUHWLRQLQWKH
FDVHRI UHMHFWHGLPPLJUDQWVZKR SURGXFHVLPLODU LGHQWLÀFDWLRQ GRFXPHQWV
and sworn declarations.
29. The answer to this question is in the negative. It has been established
that rejected immigrants, as a rule released from Detention Centres on the
expiry of the eighteen-month period, are given a temporary visa/residence
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permit renewable every six months. They are therefore in possession of
DQRIÀFLDOLGHQWLW\FDUG7KLVDOORZVWKHPIUHHGRPRIPRYHPHQWDQGWKH
right to work regularly, even though they are liable to be repatriated to their
country of origin at any moment. It is also a fact that a number of these
rejected immigrants have been here for some years and the Government is
ÀQGLQJLWGLIÀFXOWIRUDQXPEHURIUHDVRQVWRÀQGZD\VDQGPHDQVRIVHQGLQJ
them back to the country from which they migrated, not least because that
country refuses to accept them back.
30. On the other hand, international conventions preclude the Government
from giving these rejected immigrants a travelling visa that would allow them
to move on to other countries if they so wish. As a result, it was inevitable
that in some cases rejected migrants form relationships that would lead to
applications for permission to marry persons enjoying different and better
status. While it cannot be excluded that some might attempt to enter into a
marriage of convenience solely to avoid their rejected status, there is no doubt
that other cases were genuine, especially where the relationship was stable
and children were born out of it. The truth is that if a rejected immigrant is
allowed to remain in the country he/she cannot be denied the right to marry
and found a family. I can see no reason why rejected immigrants, who for
whatever reason cannot be expelled from the country, are rightly given
the enjoyment of other fundamental rights like freedom of movement and
freedom to work, albeit restricted to the national territory and temporarily,
are then denied the fundamental right to marry and found a family.
31. The Marriage Registrar cannot, in my opinion, justify his refusal
merely on the pretext that a rejected immigrant is in Malta illegally. The
Emigrants’ Commission maintains that, during the time that a rejected
immigrant is residing in Malta outside the detention centre on the strength of
a temporary visa/residence permit, his stay could be considered to be legal.
One can contest that statement, but certainly one cannot validly doubt the
stand that illegality in itself cannot suspend the enjoyment of fundamental
human rights, unless expressly sanctioned by constitutional or conventional
provisions.
By insisting on distinguishing between irregular rejected
immigrants and irregular immigrants who enjoy asylum status or subsidiary
humanitarian protection, when the former have gone through the same
SURFHGXUH RI LGHQWLÀFDWLRQ DV WKH ODWWHU ZKHQ WKLV FRXOG KDYH OHG WR WKHLU
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LGHQWLW\DQGSHUVRQDOGHWDLOVEHLQJDFFHSWHGLIWKH\KDGQRWEHHQUHMHFWHG 
WKH *RYHUQPHQW LV ULVNLQJ ÀQGLQJ LWVHOI DFFXVHG RI XQMXVW DQG LPSURSHU
discrimination and consequently of being in breach of the individual’s
fundamental right to marry and found a family.
Limits of national law
32. 7KLVULJKWLVTXDOLÀHGRQO\E\WKHSURYLVRWKDWLWLVH[HUFLVHG´according
WRWKHQDWLRQDOODZVJRYHUQLQJWKHH[HUFLVHRIWKLVULJKW”. As stated by Jacobs
and White2 “Article 12 imposes an obligation to recognise both in principle
and in practice the right to marry and to found a family. This obligation
LPSOLHVWKDWWKHUHVWULFWLRQVSODFHGRQWKHVHULJKWVE\QDWLRQDOODZDUHWREH
LPSRVHGIRUDOHJLWLPDWHSXUSRVHIRUH[DPSOHWRSUHYHQWSRO\JDP\RULQFHVW
and must not go beyond a reasonable limit to attain that purpose”.
Abuse of right
33. Essentially in the context of this complaint, national laws can only
justify a restriction on the exercise of the fundamental right to marry to
ensure that this right is not abused by those who intend to acquire an unjust
advantage through marriage to which they would otherwise not be entitled.
34. ,Q WKLV UHVSHFW $UWLFOH  RI WKH 0DUULDJH $FW &DS   FRUUHFWO\
UHÁHFWV WKLV MXULVSUXGHQFH DQG LV VFUXSXORXVO\ LQ OLQH ZLWK $UWLFOH  RI
the Convention as interpreted by case law. That Article in fact makes it
an offence for any person to contract a marriage with the sole purpose of
REWDLQLQJD 0DOWHVHFLWL]HQVKLSRUE IUHHGRPRIPRYHPHQWLQ0DOWDRUF D
ZRUNRUUHVLGHQWSHUPLWLQ0DOWDRUG WKHULJKWWRHQWHU0DOWDRUH WKHULJKW
to obtain medical care in Malta.
35. This sanction is applicable to all persons irrespective of whether they
are Maltese citizens, persons of foreign nationality legally residing in Malta,
irregular immigrants or not, whether they are rejected or not and irrespective
of whether the marriage is eventually declared to be null or not. This Article
GHFUHHVWKDWDQ\ULJKWRUEHQHÀWREWDLQHGZKHQDSHUVRQLVFRQYLFWHGRIDQ
________
2
¶7KH(XURSHDQ&RQYHQWLRQRQ+XPDQ5LJKWV·- Third Edition, page 225.
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offence under this sub-article may be rescinded or annulled by the public
authority from which it was obtained. Moreover any person who contracts
a marriage with another person knowing that the sole purpose of such other
person in contracting the marriage is one or more of these purposes can also
be guilty of the same offence and liable to the same punishment.
Marriage of convenience
36. The Marriage Act therefore, adequately safeguards the State against
marriages of convenience by a provision applicable to all indiscriminately.
The question that arises is whether the Marriage Registrar has the right or
indeed the duty to ascertain himself/herself of the intention of the parties about
to marry and whether therefore he/she should act to pre-empt a violation of
the Marriage Act. It does not result from a reading of the Marriage Act, that
it is within the purview of the Marriage Registrar to inquire into the intention
of the persons asking for the publication of marriage banns.
37. The functions of the Marriage Registrar seem to be limited to ascertaining
that the persons proposing to contract marriage satisfy the material elements
ODLGGRZQE\ODZWKDWWKH\SURYLGHWKHGRFXPHQWDWLRQVSHFLÀFDOO\UHTXLUHG
and, where this was impracticable, to provide alternative evidence as well as
ascertain that all the procedures relative to the publication of banns and to the
actual celebration of marriage are scrupulously followed.
38. It therefore appears that the decision of the Marriage Registrar to treat
applications by rejected immigrants for the publication of banns differently
from applications made by immigrants who have been given asylum status
or subsidiary humanitarian protection, would not stand the test of Article 12
of the Convention read in conjunction with Article 14 even if this treatment
was motivated by policy to prevent marriages of convenience by rejected
immigrants seeking to shed their negative status which precludes them from
remaining in Malta.
39. It does not appear that the Marriage Registrar is empowered by national
law to conduct such an investigation or to limit the exercise of the fundamental
right to marry according to the results of his inquiry. It is not excluded that
a national authority may properly impose, by law, reasonable conditions on
the right to marry in order to ascertain whether a proposed marriage is one
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of convenience and, if it is, to prevent it. Such legislation however has to be
applicable across the board and cannot be improperly discriminatory.
40. The preoccupation of the Marriage Registrar to create barriers against
the possibility on marriages of convenience is understandable. Similar
situations existed in a number of countries facing problems of irregular
migration. In the UK there was for some years a growing problem with what
was referred to as ‘bogus’ or ‘sham’ marriages or ‘marriages of convenience’.
7KHVH DUH GHÀQHG DV PDUULDJHV FRQFOXGHG EHWZHHQ SHUVRQV LQ WKH 8QLWHG
Kingdom, who are subject to immigration control, and other persons already
present and settled in the United Kingdom for the purpose of securing an
immigration advantage including the right to remain in the United Kingdom.
0DQ\VXFKPDUULDJHVKDGEHHQGHWHFWHGDVVKDPVE\5HJLVWUDUVRIÀFLDWLQJ
LQ WKHP WKURXJK REYLRXV VLJQV WKDW HDVLO\ TXDOLÀHG WKHP DV PDUULDJHV RI
convenience since the parties might not have known each other at all, they
might not speak the same language or gave inconsistent personal histories and
circumstances. These were situations that could give a strong indication to
the Marriage Registrar that the proposed marriage was by no means genuine.
They were however circumstances that could occur in any marriage and were
not limited to marriages in which persons subject to immigration control
were involved.
41. It is interesting to note for the purposes of this opinion, that the
British Government attempted to solve this problem by an amendment
to the Immigration and Asylum Act 1999 – the Asylum and Immigration
Act 2004. This amendment sought to tackle the problem by imposing a
GXW\RQ6XSHULQWHQGHQW5HJLVWUDUVDQGRWKHUVWRUHSRUWWRWKH+RPH2IÀFH
any proposed marriage of which they had received notice, which they had
reasonable grounds to suspect as sham and provided further that persons
VXEMHFWWRLPPLJUDWLRQFRQWUROKDGWREHJLYHQHQWU\FOHDUDQFHVSHFLÀFDOO\
for the purpose of enabling him/her to marry in the UK or had the written
permission of the Secretary of State to marry.
42. This scheme was considered to be arbitrary and unjust interference
with the right to marry and not in conformity with Article 12 that, while
envisaging that national laws could govern capacity to marry, provided
that such legislation obviously had to be non discriminatory and consistent
with the fundamental principles of dignity, equality and freedom which
120

underlies the European Convention of Human Rights. This UK legislation
was considered to be disproportionate to the aim it was intended to achieve
as well as discriminatory and in violation of Article 14 of the ECHR.
43. This does not mean however that a State cannot legislate to limit Article
12 of the Convention by measures intended to prevent sham marriages. It
was open to the State which is a signatory of the Convention to seek to
prevent marriages of convenience. This has however to be done in a way
that was consistent with Article 12, respecting the principle that national
laws must not be aimed at depriving a person or a category of persons of
full legal capacity of the right to marry or substantially interfere with the
exercise of that right. It is therefore open to the State to legislate. It is not
however, open to the Marriage Registrar to devise administrative measures
indirectly aimed to curb the possibility of marriages of convenience without
an enabling legislation. Nor was it legitimate for him to treat a group or
category of persons, in this case rejected immigrants, differently from other
persons, practically imposing a blanket prohibition on the exercise of the
ULJKWWRPDUU\WRDVSHFLÀHGFDWHJRU\LUUHVSHFWLYHRIZKHWKHUWKHSURSRVHG
marriage was one of convenience or not.
44. The whole issue has therefore to be revisited and, if the government
so wishes, regulated in an appropriate manner consonant with constitutional
and conventional provisions. At this point it is not my province to suggest
appropriate, legislative measures. It is up to the legislator to identify how
this problem needs to be regulated. I have limited myself to trace the guiding
principles that should inspire and motivate legislative measures in this area.
45. )LQDOO\ LW LV QRWHG WKDW$UWLFOH  RI &KDSWHU  SURYLGHV D UHPHG\
in those cases where the Registrar is of the opinion that he cannot proceed
WRWKHSXEOLFDWLRQRIWKHEDQQVRUWKDWKHFDQQRWLVVXHDFHUWLÀFDWHIRUVXFK
publication. In any such case either of the persons to be married may apply
to the competent court of voluntary jurisdiction to issue an order directing the
5HJLVWUDUWRSXEOLVKWKHEDQQVRUWRLVVXHDFHUWLÀFDWHRIWKHSXEOLFDWLRQDVWKH
case may require. The court may, after hearing the applicant and the Registrar
give such directions as it may deem appropriate in the circumstances and the
Registrar shall act in accordance with any such directions.
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46. It can be opined that rejected migrants who are refused their request
IRUWKHSXEOLFDWLRQRIEDQQVRQWKHJURXQGWKDWWKH\ZHUHQRWLGHQWLÀHGRU
LGHQWLÀDEOHFRXOGSUHVXPDEO\PDNHXVHRIWKLVUHPHG\
47.

I do not concur with this opinion because:

a) the reason why the Registrar is deciding not to exercise his/her discretion
and treat applications by rejected migrants in the same way as he/she deals
with those of persons enjoying asylum status or subsidiary humanitarian
protection is motivated by an arbitrary rule applicable generally to a
whole category of persons. It is not a decision on the merits of a particular
DSSOLFDWLRQ
b) it is therefore the duty of the State to examine the correctness, validity and
legality of this rule/policy which was in my view prima facie XOWUDYLUHV. If
my assessment is correct, it is the duty of the State to regularise their position
DQGHQVXUHIXOOUHVSHFWRIFRQYHQWLRQDODQGFRQVWLWXWLRQDOSURYLVLRQV
c) this legislative remedy is similar to that under United Kingdom law
which in analogous circumstances allows for a Parliamentary procedure
to investigate appeals from the Registrars’ decision to ensure that no harm
will ensue to the individual. The European Court of Human Rights, in the
FDVH% /Y8QLWHG.LQJGRPGHFLGHGRQ'HFHPEHU $SSOLFDWLRQ
1R KHOGWKDWSDUOLDPHQWDU\SURFHGXUHZDVLQDGHTXDWHDQG´that
LQ DQ\ HYHQW D FXPEHUVRPH DQG H[SHQVLYH YHWWLQJ SURFHVV RI WKLV NLQG
ZRXOG QRW DSSHDU WR RIIHU D SUDFWLFDOO\ DFFHVVLEOH RU HIIHFWLYH PHFKDQLVP
WRLQGLYLGXDOVWRYLQGLFDWHWKHLUULJKWVµ. The same can be said in the case
of rejected immigrants who can hardly be expected to be in a position to
involve themselves in court proceedings to vindicate their fundamental right
to marry by conclusively proving their identity in impossible situations when
evidence was not and could not be forthcoming. Moreover, the cost and time
IDFWRUVDUHQHJDWLYHHOHPHQWVWKDWQHXWUDOLVHWKHHIÀFDF\RIWKLVUHPHG\
D. Conclusions and recommendations
48. These considerations lead me to the following conclusions:
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a) The present policy of the Marriage Registrar and the Public Registry to
refuse applications for the publication of banns by rejected immigrants on the
EDVLVWKDWWKH\DUHQRWLGHQWLÀHGRULGHQWLÀDEOHSHUVRQVFRXOGEHFRQVLGHUHGWR
be a breach or at least a threat to their fundamental right to marry. The policy
is, in my opinion, in violation of Article 12 of the European Convention of
Human Rights in that it imposes a restriction, limitation or prohibition that
is not in pursuit of a legitimate aim and is not proportionate. In my view
the policy reduces the right to marry in such a way and to such an extent
that the very essence of the right for this category of persons is impaired. It
substantially interferes with their exercise of this right.
b) It is also my opinion that the policy, as formulated and implemented,
is improperly discriminatory and therefore in violation of Article 14 of the
Convention.
c) The policy is also vitiated in that it appears that the Marriage Registrar
is exercising administrative discretion which is not empowered by a national
law that governs the exercise of the fundamental right to marry as laid down
by Article 12.
d) The Government has the right to legislate to lay down uniform,
reasonable and proportionate rules to ascertain that the request for the
publication of banns does not refer to a marriage of convenience aimed at
achieving an ulterior aim and the acquisition of rights which the applicants or
one of them would not otherwise be entitled to. These rules should however
be sanctioned by ad hoc legislation. They should be applicable to all civil
marriages to be celebrated in the national territory.
e) Care should be taken when establishing such rules not to interfere
or impair with the essence of the fundamental right to marry and found a
family.
f) I see no reason why the Marriage Registrar should not accept as prima
facie evidence an authentic copy of baptismal records, proving the facts
stated in it relative to the identity of its holder, if he is in the impossibility of
SURYLGLQJDQRIÀFLDOELUWKFHUWLÀFDWH
49.

It is my view that such a document can certainly be a valuable added
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proof of identity especially if accompanied by a sworn declaration of the
applicant.
50. I recommend that the Marriage Registrar should take note of my
considerations and conclusions and act accordingly to ensure conformity both
with the Constitution and the Convention in the exercise of this fundamental
right.
51. In view of the merits of the case and its wider implications I am
notifying a copy of this opinion also to the Attorney General and the Minister
of Justice and Home Affairs.

J Said Pullicino
Ombudsman
11 May 2009
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LETTER BY ACTING DIRECTOR, PUBLIC REGISTRY TO
OMBUDSMAN ON 6 JULY 2009
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LETTER BY THE OMBUDSMAN TO ACTING DIRECTOR,
PUBLIC REGISTRY DATED 28 JULY 2009

Case No I 0466

28 July 2009

Mr Carmel Abela
Acting Director
Public Registry
Evans Buildings
Merchants Street
Valletta

Sir

I thank you for your letter of 6 July 2009 the contents of which have been
noted. I have received further submissions by the complainant which I am
copying to you.
0\ ÀQDO RSLQLRQ UHPDLQV WKDW WKH FRPSODLQDQW ULJKWO\ LGHQWLÀHV WKDW WKH
fundamental human right to marry and found a family is being violated or
threatened by the administrative decision of your Department.
Unfortunately you fail to understand the reasoning behind my opinion
even though I intentionally avoided intricate legalistic arguments. Your
submissions add nothing new for my consideration and the issues raised have
already been considered and rejected in my report. I shall therefore limit my
reaction to three essential points that your department is requested to digest:
1. Your submissions repeatedly imply that a person who has no legal status
to be in Malta does not enjoy fundamental human rights. Such statements
are extremely dangerous and completely unacceptable. They are even more
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alarming when made by a Government Department that has the duty to ensure
that fundamental human rights are fully respected and protected.
2. Your statement that you consider that “WKHULJKWWRPDUU\OLNHWKHULJKW
WR SULYDWH DQG IDPLO\ OLIH FDQ EH HQMR\HG E\ DQ\ SHUVRQ ZKR HQMR\V OHJDO
status” is fallacious. You fail to distinguish that the right to marry and found
a family is enshrined in Article 12 of the Convention while the right to the
protection of private and family life is enshrined in Article 8. These two
Articles have different limitative provisions that are not to be confused. The
only limitation to Article 12 is that stated in the SURYLVR that man and women
of marriageable age whatever their legal status in the national territory
“KDYHWKHULJKWWRPDUU\DQGIRXQGDIDPLO\DFFRUGLQJWRWKHQDWLRQDOODZV
JRYHUQLQJWKHH[HUFLVHRIWKLVULJKW”. I have amply illustrated this Article in
P\)LQDO2SLQLRQDQG,DJDLQUHIHUWRP\FRQVLGHUDWLRQVLQWKLVUHVSHFW
Your Department appears to be completely ignorant of the fact that
fundamental human rights, including those under review, are to be enjoyed
by every human being whether legally or illegally in Malta or elsewhere.
Their enjoyment can only be restricted within the limitations set out in every
Article protecting distinct fundamental rights in the Convention. It is true
that Article 8 is one of the most open-ended provisions of the Convention.
Even so, however, the principle remains that “there shall be no interference
IURPDSXEOLFDXWKRULW\ZLWKWKHH[HUFLVHRIWKLVULJKWH[FHSWVXFKDVLVLQ
DFFRUGDQFH ZLWK WKH ODZ DQG LV QHFHVVDU\ LQ D GHPRFUDWLF VRFLHW\ LQ WKH
LQWHUHVWRIDQDWLRQDOVHFXULW\SXEOLFVDIHW\RUWKHHFRQRPLFZHOOEHLQJRIWKH
FRXQWU\IRUWKHSUHYHQWLRQRIGLVRUGHURUFULPHIRUWKHSURWHFWLRQRIKHDOWK
or morals or for the protection of the rights and freedoms of others”.
7KH6WDWHWKHUHIRUHFDQQRWLPSRVHDVDOLPLWDWLRQWKHDGGHGTXDOLÀFDWLRQRI
“legality of presence” in the national territory. As thoroughly explained in
P\)LQDO2SLQLRQWKHOLPLWDWLRQWR$UWLFOHLVPXFKPRUHVWULQJHQWDQG
precise. It allows no room for a margin of appreciation or for the application
of the rule of proportionality. This means that while it is clear that the State
has every right to deport rejected irregular immigrants it is equally clear that,
so long as these are allowed to remain in Malta for whatever reason, they
are to enjoy their fundamental human rights within the limits set out by the
Constitution and the Convention.
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3. Your statement that a rejected immigrant who marries in Malta would if
allowed to marry “HQMR\WKHEHQHÀWVRI0DOWD·VOHJDO VLF or social support
structures” is completely false. A person exercising his fundamental right to
PDUU\GRHVQRWDXWRPDWLFDOO\E\GRLQJVRDFTXLUHDQ\ULJKWRUEHQHÀWXQGHU
ordinary law to which he would otherwise not have been entitled. This is
stating the obvious.
Your Department should notice that the services that it is by law enjoined
and empowered to provide to all persons in Malta should not be relegated by
it to the mere provision of a “legal and social structure”. On the contrary
your Department should be aware and indeed be proud to have been called
to a much nobler function - that of assisting human beings to exercise their
fundamental human right to marry and found a family. Your Department
is bound to favour the exercise of this right and not hinder it. It can only
OLPLWLWVH[HUFLVHZLWKLQWKHVWULFWSDUDPHWHUVWRZKLFK,UHIHUUHGLQP\)LQDO
Opinion.
Considering the gravity of your submissions and their implications I am
requesting the Minister of Justice and Home Affairs to inform me whether
WKHVWDQGWDNHQE\\RXU'HSDUWPHQWDFFXUDWHO\UHÁHFWV*RYHUQPHQW·VSROLF\
and its reading of the relevant constitutional and conventional provisions. I
shall then act in terms of Act XXI of 1995.

Yours sincerely
J Said Pullicino
Ombudsman
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LETTER BY THE OMBUDSMAN TO
MINISTER OF JUSTICE AND HOME AFFAIRS
Case No I 0466
29 July 2009
Hon C Mifsud Bonnici
Minister of Justice and Home Affairs
Auberge d’Aragon
Independence Square
Valletta VLT 2000
,UHIHUWRP\)LQDO2SLQLRQRQWKHFDVHPHQWLRQHGDERYHIROORZLQJDFRPSODLQW
ÀOHGE\0RQV3KLOLS&DOOHMDRQEHKDOIRIWKH0DOWD(PLJUDQWV·&RPPLVVLRQ
after the refusal by the Director of Public Registry to allow rejected irregular
immigrants to marry in Malta. This Opinion has been communicated to you
on 11 May 2009.
The Acting Director has not accepted my Opinion. He bases his objection on
a number of questionable, and to my mind unacceptable, principles.
I am enclosing for your consideration a copy of the correspondence that
followed its publication.
&RXOG\RXNLQGO\FRQÀUPZKHWKHUWKH$FWLQJ'LUHFWRU·VOHWWHURI-XO\
DFFXUDWHO\UHÁHFWV*RYHUQPHQW·VSROLF\RQWKHLVVXHVUDLVHGDQGLWVUHDGLQJ
of the relevant constitutional and conventional provisions.
In view of the fact that complainant is making representations on behalf of
persons who are requesting to be allowed to marry in Malta, I would be
grateful if I could have your reaction as soon as possible.
Yours sincerely
J Said Pullicino
Ombudsman
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Annual Report 2008
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INFORMATION

Address:
(PDLODGGUHVV
Telephone:
)D[

Website:

11 St Paul Street Valletta VLT 1210
RIÀFH#RPEXGVPDQRUJPW
21247944/5/6

www.ombudsman.org.mt

2IÀFH open to the public as follows

October – May

8.30am - 12.00am
1.30pm - 3.00pm
8.30am - 12.30pm

June – September

132

