
Report on Case No CEP-22-2956 

Investigation following a complaint alleging irregular approval of a structure on the pavement 

at Sliema. 

List of Abbreviations: 

CMP – Complainants 

PA – Planning Authority 

MTA – Malta Tourism Authority 

OCA – Policy, Guidance and Standards for Outdoor Catering Areas on Public Open Spaces 

Case history 

On 16 May 2022 this Office received a complaint against permit [omissis] for a metal and 

glass structure taking up the public footpath at the Strand in Sliema.  CMP added that it had 

objected to this structure during the relevant representation period only to be ignored by the 

Planning Commission.  The MTA had also insisted that the “retractable canopy should not be 

an enclosed structure.” 

CMP also submitted the following: 

“Despite the above, the application was approved.  The resulting structure is not in 

line with that approved in [omissis] for the following reasons: 

- Canopy is not retractable as per approved plans

The approved plans refer to a retractable canopy (Doc 58a, Doc 58b).  The project

description specifically states that there is to be a “retractable canopy”.  A “canopy” is

defined in the Outside Catering Area Policy as follows: “canopy (or shading device) is an

overhead structure or projection fixed directly to, and supported from, the facade of a

building without the inclusion of uprights (vertical elements or posts)”.  As can be seen

from Photographs of the structure, what has been installed is not a retractable canopy

but a roof with the inclusion of upright elements.  This should be removed.

- Full length Glass and metal structure not in accordance with approved plans:

The approved plans (Doc 58, b, c) refer to windbreakers which are 120 cm high. This is

not in line with the resultant structure of a full length glass wall with blue designs.  This

should be removed.

- Fixed structure in breach of Permit Conditions:



The structure is in breach of Permit Condition 4 which state as follows: 

(i) In case of awnings, these shall only be in place for the hours of operation of the catering

establishment and shall therefore be easily retractable.

(ii) The tables and chairs and glass partitions shall be only in place for the hours of operation

of the catering establishment and shall be removed in their entirety when the

establishment is closed, ensuring that the area is fully cleared for public use.

The above relates to non-adherence to Permit Conditions.  However … [omissis] request 

to your offices relate to the blatant disregard of Policy by the Planning Commission.   

Policy P21 of the OCA states: 

“Enclosures surrounding the Outdoor Catering Area shall be approved by the 

permitting Authorities in terms of dimensions, location and design.  Permanent 

structures, or fittings of a permanent nature, shall not be permitted.” 

Despite the clear prohibition found in the policy, the Planning Commission approved a 

structure of which elements are permanent and immovable. 

As can be seen from the photographs below the awning is not retractable.  The glass 

partition cannot be removed when the catering establishment is closed.  The fact that 

the glass partition is affixed to the ground makes it an immovable according to Civil 

Code, article 308 (f) which states that: 

“(f) any movable thing annexed to a tenement permanently to remain 

incorporated therewith.  Unless a different intention appears from the 

circumstances, such thing shall be deemed to be so annexed to a tenement if it is 

fastened thereto by any metal or cement, or if it is otherwise so affixed that it 

cannot be removed without being broken or damaged or without breaking or 

damaging the tenement.” 

It is being submitted that the blatant disregard of planning policy by the Planning 

Commission constitutes maladministration, as does the complete disregard of the Local 

Council’s objection on planning grounds.  … [Omissis]  The Planning Commission’s utter 

disregard of these representations is an abuse of power and contributes to a free-for-all 

where the rule of law is simply a chimeric and abstract notion.” 

On 26 May 2022 this Office opened an investigation and the PA was informed with the 

following: 

“An analysis of the PA file in question shows the following: 



1. The approved drawings 58A and 58B show a glass partition and fixed elements on

the pavement when the proposal only includes a retractable canopy and does not

include any enclosure.  This fact was not addressed in the DPAR and by the Planning

Commission.

2. The approved drawings 58A and 58B and the works carried out include fixed vertical

supports on the pavement and fixed horizontal supports on the sides of the canopy

clearly against the OCA policy, which fact was neither addressed in the DPAR nor by

the Planning Commission.

3. The approved document 39A clearly states that the retractable canopy should not be

an enclosed structure, thus clearly raising again the issue of the enclosure constructed

on site and shown in the approved plans.

4. Condition 4d in the permit states that the glass partitions should be removed in their

entirety when the establishment is closed, thus implying that the vertical and

horizontal supports shall also be removed.

To this effect and those in copy may submit comments in respect to the above by 27 June 

2022 following which this Office will proceed for a final opinion.” 

This letter was also copied to CMP and to the applicant and Architect of the application in 

question. 

On 14 June 2022 the PA replied as follows: 

“Reference is being made to the case in subject, where the Planning Authority has been 

invited to give its comments to your set of queries related to the issuance of a planning 

permit bearing number [omissis]. For better follow-up of the response, I am 

reproducing your points with the Authority’s comments below each one. 

1. The approved drawings 58A and 58B show a glass partition and fixed elements on

the pavement when the proposal only includes a retractable canopy and does not

include any enclosure.  This fact was not addressed in the DPAR and by the Planning

Commission.

The Approved development does not include any enclosed structure.  Although not 

indicated in the proposal description, the application included the assessment of all the 

proposed elements against relevant OCA policies and guidelines. 

2. The approved drawings 58A and 58B and the works carried out include fixed vertical

supports on the pavement and fixed horizontal supports on the sides of the canopy

clearly against the OCA policy, which fact was neither addressed in the DPAR nor

by the Planning Commission.



The CEP may wish to note that in terms of the OCA policies such structures are deemed 

acceptable since the site is located within a Town Centre (A4b location). 

3. The approved document 39A clearly states that the retractable canopy should not

be an enclosed structure, thus clearly raising again the issue of the enclosure

constructed on site and shown in the approved plans.

The approved plans do not show an enclosed structure. The glass partitioning as 

approved reached a height not exceeding 1.2 metres and is intended solely to act as a 

separation between the pedestrian route along the street and the OCA.  An enclosed 

structure would need to be totally enclosed, floor to ceiling. 

4. Condition 4d in the permit states that the glass partitions should be removed in

their entirety when the establishment is closed, thus implying that the vertical and

horizontal supports shall also be removed.

Condition 4 was clearly written and refers solely to the removal of tables, chairs, and 

glass partitions. Through this condition it was never intended that the vertical and 

horizontal support structures should be removed, as these do not hinder the use of the 

area or the free flow of pedestrians. 

I hope that the comments put forward sheds a better perspective of the assessment 

compiled by the Development Management Directorate in evaluating this application. I 

appreciate you let me know if you require additional information or further clarifications 

regarding this case.” 

Neither the CMP nor the applicant and Architect of the application in question submitted any 

comments to this letter. 

Observations 

Permit [omissis] was published by the PA on 12 February 2020 for a development at 

[omissis] Sliema consisting in the “Change of use of a Class 4 Shop into a Class 4C gelateria 

including formation of a W.C.; Fixing of sign and retractable canopy (underlined by the 

Commissioner) and placing of outside tables and chairs.”  Following installation of a 

metal/glass structure on the pavement, during May 2022 various related articles appeared 

in the press.  This structure consisted of a canopy with four uprights on the pavement 

supporting 



two fixed triangular sides and one fixed rectangular front enclosed by eight vertical glass 

panes/doors reaching from the pavement level to the sides/front. 

On 20 May 2022 another photograph was published in the press showing the eight vertical 

glass panes/doors removed. 

OCA distinguishes between a canopy and an enclosure: 

• Canopy (or shading device) is an overhead structure or projection fixed directly to,

and supported from, the facade of a building without the inclusion of uprights (vertical

elements or posts).

• Enclosure refers to the vertical definition of the edge of an Outdoor Catering Area

using demountable screens/barriers or removable planter boxes.

OCA even goes further by distinguishing between enclosures and shading 

equipment/structures under different sections of the policy document. 

The PA submitted that the approved development does not include any enclosed structure. 

This in itself is already a confirmation of an error made by the PA during processing and 

deciding of this application.  Firstly, the Case Officer’s report states that “The design of the 

canopy follows the principles of P22 while the enclosure (underlined by the Commissioner) 

follows the principles of policy P21. (drwg. 50b).”  Secondly, on the eve of the publication of 

the Case Officer Report, the “Architect (was) informed to submit revised plan with an 

enclosure (underlined by the Commissioner) lower to 1.2 metres” and the representees were 

only informed about these fresh plans on the same day they were informed about the 

completion of the Case Officer Report and with the Board hearing. 

The part of the proposal under contention is the retractable canopy.  The approved drawings 

58A and 58B show a glass partition with vertical elements, thus a shading structure.  The PA 

has therefore incorrectly advertised this proposal to include a retractable canopy when 

according to the OCA a canopy should only be supported from the facade of the building 

without the inclusion of uprights.  The law only obliges the PA to advertise the proposals and 

hence, it is indispensable that the proposal description respects the actual proposal and the 

drawings as the general public cannot expect to view and interpret all plans submitted with 

development applications. 

The Case Officer’s assertion that “The design of the canopy follows the principles of P22 while 

the enclosure follows the principles of policy P21. (drwg. 50b)”, other than confirming that the 

application, indeed, includes an enclosure, also shows that this application was processed 

incorrectly since the enclosure does not follow P21 which states that the enclosure “Shall not 



exceed a height of 1.20 metres measured from the level of the Outdoor Catering Area which 

it defines.”  There are uprights, fixed triangular sides and a rectangular front that definitely 

do not follow this policy. 

The PA also submitted that in terms of the OCA policies such structures are deemed 

acceptable since the site is located within a Town Centre.  Other than the observations related 

to policy P21 above, the PA als approved this structure on the basis of policy P22 of the OCA. 

Policy P22 relates to “Shading equipment/structures” and the OCA defines that “Shading 

equipment/structure may take the form of a canopy, awning, demountable structure or 

umbrella.”  The vertical uprights together with the fixed triangular sides and fixed rectangular 

front are neither a canopy (as defined in the OCA), nor an awning (as also defined in the OCA) 

nor a demountable structure (that according to OCA shall either be a lightweight tented 

structure or a pergola) nor an umbrella.  Furthermore, policy P22 states that any shading 

equipment/structure “shall maintain a clear view to shop entrances and shop windows such 

that outlets may be identified by pedestrians” and “shall not unduly affect the amenities of 

neighbouring and overlying third party properties in terms of daylight and outlook, or with 

regard to any issues in relation to safety, security and privacy.”  Hence, the indispensable 

requirement for the PA to correctly advertise the proposal especially when one considers the 

location where this is located. 

Conclusions and Recommendations 

The allegations against the Planning Authority that it irregularly approved a structure on the 

pavement at Sliema have been found to be justified.  The only two legal and right options for 

the Planning Authority were to process the proposal as a retractable canopy in line with the 

Policy, Guidance and Standards for Outdoor Catering Areas on Public Open Spaces or else, ask 

the applicant to change the proposal to a shading structure to respect the submitted drawings 

and advertise it and process the application as such.  The Planning Authority did neither and 

chose to approve the proposal after advertising it as a retractable canopy and processing it as 

an enclosure and shading structure. 

Recommendations: 

1. The PA shall invoke Article 80 of the Development Planning Act and revoke the permit

in question [omissis] based on the very evident error on the face of the record with 

respect to that part of the permit that approved a retractable canopy.  This 
application should then be reverted back to pre-publication stage so that the 
application is correctly advertised and correctly processed in line with the 
Development Planning Act and with the Policy, Guidance and Standards for Outdoor 
Catering Areas on Public Open Spaces.



2. This Final Opinion shall be uploaded in the relative file [omissis] and be made

available for view by the general public.

Perit Alan Saliba  30 June 2022 

Commissioner for Environment and Planning 

Office of the Ombudsman 


