
Report on Case No CEP-22-2654 

Investigation following a complaint alleging misreporting by case officer on application for a 

development at Xewkija. 

Acronyms: 

CMP – Complainant 

PA - Planning Authority 

SCH - Superintendence of Cultural Heritage 

PC - Planning Commission 

Case history 

On 23 January 2022 this Office received a complaint alleging misreporting or poor reporting 

by case officers leading to poor decisions by the PC. 

The CMP noted the clear, repeated and strong representations by the SCH against approval 

of the proposal and the case officer’s recommendation for a refusal and that it was only the 

Board’s direction that apparently led the case officer to prepare an amended report.  The 

CMP added that representations have been made about the fact that the PA may have been 

misled by the photographic survey of the existing building given that neither the case officer 

nor the Board had the time to visit the premises before deciding on the proposal and that 

the recent statement by the PA that the photographic survey was complete leaves the CMP 

speechless.  In this regard the CMP referred to the site “[omissis]” where one can view 

a comparison between the quality of the photographs submitted and reality as well as the 

features that were not reported in the photographic survey. 

The CMP added that it appears extremely irregular that, although no relative demolition 

drawings were submitted, an amendment to the application was slipped in by which the 

whole roof slab of the building which is to be retained has to be removed, and the height of 

the existing building lopped off, in order for the proposed development not to exceed the 

height limitation as per Annex 2 of DC15.  The CMP alleged that this change was slipped in 

at some stage, without even reference to the SCH and that the whole process smells of 

collusion 

On 15 February 2022 this Office opened an investigation and invited the PA to submit its 

comments by 15 March 2022 on the submissions made by the CMP. 

On 1 March 2022 the PA replied that: 



“The planning process was investigated by the Authority’s Internal Auditor and none of 

the claims presented by the complainant to your office were detected during his 

investigation.  The report concluded that: 

• Various communication between the PA Officer and the SCH officer were

registered in the process of the application where all concerns from the latter

were addressed and reported in the DPA report.  So much so that apart other

reasons, one of the reasons for refusal of the application was an issue that the

SCH raised and was not addressed by the Perit in charge of the project.

• The photographic survey submitted by the applicant in minute 1 of the

application was extensive and sufficient to form an opinion on the baseline

situation of the existing building.

• With regards to the removal of the roof slab of the part of the building

which had to be retained, this was put forward by the Planning Commission and

ordered the amendments of the plans during the Board Sitting of 1s June 2021

(minute 148)

• To note; a Minor Amendment application has been submitted on

21/02/2022 to retain the original roof slab of the vernacular building.”

On 30 March 2022 this Office issued a preliminary opinion that is being reproduced 

hereunder.  This preliminary opinion was forwarded to the PA, Applicant and Architect of 

the application in question and CMP for their comments. 

Preliminary Opinion 

The main issues in this complaint are the following: 

1. Representations on the photographic survey of existing building.

2. Lack of demolition drawings.

3. Removal of the whole roof slab slipped in through an amendment without reference

to the SCH.

1. Representations on the photographic survey of existing building.

The CMP submits that representations have been made and that the PA may have been 

misled by the photographic survey of the existing building.  An analysis of the case in 

question shows that no representations were submitted on this application, and if these 

were made, these were not submitted during the application process.  It is also evident that 

neither the Executive Chairperson and the SCH, nor the PC required further information in 

relation to this survey as they were able to complete their task on the submitted 

information.  One can argue that a site visit could have been in order as is done in certain 



instances, however, considering that all the three mentioned independent entities were in a 

position to finalize their report/decision on the submitted information and also considering 

that the same photographic survey was also submitted and considered by all these three 

independent entities in a separate earlier application on the same site that was refused, this 

part of the complaint is not being sustained. 

An additional related note: a site inspection is not always the right way to address any 

representations that might have been submitted on the correctness of a photographic 

survey – especially if similar site inspections are carried out only in the presence of the 

applicant – as one can also ask for further information. 

2. Lack of demolition drawings.

Demolition plans marked in yellow of both the ground floor and the first floor have been 

submitted. 

3. Removal of the whole roof slab slipped in through an amendment without reference

to the SCH.

The SCH was consistent throughout on this matter so much so that in the other application 

that was refused, the PA confirmed that “the existing property fronting Triq il-Bennejja is of 

evident vernacular and historical value and is to be retained in its entirety, with minimal 

interventions.  The proposal would engulf the vernacular building with the resultant loss of 

legibility of the historic structure. The proposal, which is objected to by the Superintendent of 

Cultural Heritage, runs counter to Thematic Objective 8 and Urban Objective 2 of the 

Strategic Plan for Environment and Development, which seek to preserve buildings of 

cultural heritage.” 

Nonetheless, during the first hearing of the application in question, the PC decided “Perit to 

submit revised drawings to address reasons for refusal.  PC may be inclined to accept 

lowering of the roof over existing first floor in order to achieve a better balance overall of the 

proposed new build.”  The reason for refusal was that “The design of the proposed 

development, as well as the design of the basement which still reads as a type 3 basement, 

fails to respect the characteristics of the existing streetscape.  The proposal hence does not 

satisfy the criteria of G1 and G3, and policy P38 of the Development Control Design Policy, 

Guidance and Standards 2015 (DC15), all of which require that any development respects 

and enriches its context through the practical reproduction of prevailing design and 

characteristics.  The proposal therefore also runs counter to the Urban Objective 3 of the 

Strategic Plan for Environment and Development which aims to protect and enhance the 

character and amenity of urban areas.”  The reason for refusal mentioned earlier in this 

report for the other permit on the same site did not form one of the reasons for refusal in 

the recommendation by the Executive Chairperson, even though the roof slab in question 

was being retained for both applications. 



Following these considerations, two very relevant questions arise. 

1. Why did the case officer report not include the first reason for refusal of the first

application in this application?

2. Whilst noting that the recommendations by external consultees such as the SCH are

not binding on the final decision by the PC in line with Article 9 of the Development Planning

(Procedure for applications and their determination) Regulations, why did the PC not

register the specific planning reasons to justify the overturning of the recommendation by

the Executive Chairperson in line with Article 10 of the second schedule of the Development

Planning Act, especially when considering Thematic Objective 8 and Urban Objective 2 of

the Strategic Plan for Environment and Development, which seek to preserve buildings of

cultural heritage as confirmed in the refusal to the first application?

These questions that are pertinent to the planning process do not appear to have ever been 

addressed during the processing of this application. 

The latest submission by the PA that a minor amendment application has been submitted 

on 21 February 2022 to retain the original roof slab of the vernacular building is not clear 

since the roof slab in question is shown in red, whereas the originally proposed overlying 

concrete ceiling has been removed.  Therefore, the retention of the original roof slab as 

recommended by the SCH has to be clarified. 

Further Submissions 

On 6 April 2022 the applicant’s Architect submitted the following: 

“Reference is being made to your preliminary report dated 30th March with regards to 

an “Investigation following a complaint alleging misreporting by case officer 

on application for a development in Xewkija” bearing Permit number [omissis], 
my client would like to comment on the Preliminary Report copied to him with 

regards to the issue of the removal of the whole roof slab pertaining to the 

vernacular building which will be retained situated on [omissis]. 

Following further considerations and consultation both with the SCH and the Planning 

Authority, my client has decided to retain the original height of the mentioned building 

including the roof slab adorning the building.  This intention is reflected in the 

application for a minor amendment submitted to the Authority.  As clearly shown in 

the submitted minor amendment submission the existing elevation of the vernacular 

rooms is being retained in its entirety. 

It has to be pointed out that consultations with SCH have been carried out to ensure 

that all stakeholders are in agreement with the amended facade design. 



On the other hand it has also been noticed that the section through the building 

submitted in the minor amendment application for the retention of the existing 

structures might have been misleading due to the detail showing the thickness of the 

ceiling, thus giving the impression that the roof slab will be removed.  This is most 

definitely not the case and my client will submit a revised plan in the Minor 

Amendment process to supersede the latter illustrating the proper thickness of the roof 

related to the roof slab and indicating that the roof slab will be retained. 

I hope that the information my client has provided above satisfies your concern 

regarding this issue. 

Should you wish further clarifications on this and any other concerns regarding this 

case, my client pledges his full cooperation to your office.” 

On 26 April 2022 the Planning Authority submitted the following: 

“The Authority welcomes your initial observations with regards to a reply for your 

enquiry on the subject matter during the initial stages of your investigation.  Further to 

your Preliminary Report on the case the Authority would like to add its comments on 

certain points raised in the mentioned report. 

“Why did the Case Officer report do not include the first reason for refusal of the first 

application in this application” 

• The Authority reiterates that the reasons for refusal for both applications 
were consistent in their approach

• The applications for the development of the site were assessed by different 
Case Officers and endorsing Managers, thus giving the human element of how 
a person approaches or expresses his assessment in writing.

• This is evident in the approach and layout of both Case Officers Report since 
they are differently presented but tantamount to the same conclusion that to 
recommend a refusal of both applications

• The first reason for refusal in [omissis] cited Thematic Objective 8 and 
Urban Objective 2 of the SPED.

• The SPED is a National Plan or a roadmap with a vision to direct other 
relevant plans and policies like planning legislation, Local Plans and guidance 
documents which go into more detail achieving the scope listed in the SPED.

• The two objectives mentioned are further widened in the Policy & Design 
Guidance 2015 namely Good Practice Design Guidance (G)



• The further expansion of the SPED Objectives mentioned are reflected in the

reasons for refusal in G1 and G3 respectively. These were motivated by the

comments of the SCH in their final communication with the Case Officer where

the latter still objected to the proposal

• This was further explained in the part of the Case Officer’s report in – Design

(last paragraph) to which the Planning Commission was privy to prior it its

decision or further considerations.

Further to the Authority’s communication to your Office regarding the retention of the 

roof slab forming part of the vernacular building which will be retained, a preliminary 

meeting with the project’s Perit ahead of a Minor Amendment application, was 

intendedly to keep the original height of the building including the roof slab.  The 

Authority acknowledges that such intention is not reflected in the submitted and 

subsequent approved drawings, where the original height will be kept but fails to 

indicate the retention of the roof slab.  This issue was remedied from the Authority’s 

end by communicating back to the Perit to rectify this situation. In fact, another Minor 

Amendment application was submitted on 11/04/2022 to rectify the situation. The 

Fresh Plans were sent to the SCH & CRPD for their comments. To date no feedback was 

returned. 

Whilst I hope this explains any issues listed in your preliminary report, my office would 

be available should you need to enquire or seek further clarifications.” 

Observations 

The submissions by the Planning Authority address the first question raised in the 

preliminary report whereas the applicant, although not obliged to, addressed the concerns 

regarding the PC decision raised in the second question.  However, the Planning Authority, 

particularly the Planning Commission, did not provide any answer to the second question 

concerning the omission of the planning reasons for overturning the recommendation by 

the Executive Chairperson.  Whilst one can argue that a person or persons are no longer 

members of the PC, this does not apply for the other members.  This Office is not aware of 

any provisos establishing procedures in relation to persons who are no longer members of 

the PC on decisions taken and one can only expect that a similar provision is provided for. 

Although the minor amendment submitted by the applicant addresses this omission by the 

PC to a certain extent, there is nothing holding the applicant - or any other person who 

could substitute the applicant in the future - from requesting that the approved 

development be reverted to the originally approved drawings.  Furthermore, this minor 



amendment does not exclude this permit from being considered as legal commitment by 

other future neighbouring applications. 

It is also important to mention that although this investigation started off against 

misreporting by the case officer, it proceeded and is concluding in relation to omissions by 

the PC in line with Article 18 of the Ombudsman Act and as outlined in the preliminary 

opinion. 

Conclusion and Recommendation 

In the absence of planning reasons justifying the overturning by the Planning Commission of 

the recommendation by the Executive Chairperson in line with Article 10 of the second 

schedule of the Development Planning Act, there is a strong case for the application of 

Article 80 of the same Act due to an error on the face of the record by the Planning 

Commission.  This should lead to the replacement of the relative documents approved in 

the original permit dated 1 September 2021 with those approved in the minor amendment 

dated 23 May 2022. 

Perit Alan Saliba  2 June 2022 

Commissioner for Environment and Planning 

Office of the Ombudsman 


